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JUSTICE SAMUEL BLATCHFORD. 


Born March, 1820, — DIED July, 1893. 


By A. Oakey HALL. 


HE late Justice Blatchford was the 
second “Samuel” from New York 
State who sat on the bench of the Federal 
Supreme Court after having been a judge 
in other courts. The first “Samuel” was 
Samuel Nelson, who entered the highest 
court on an exit from the Chief-Justiceship 
of New York State. 

Samuel Blatchford was born in New York 
City, where his father was in eminent legal 
practice, and where the latter acted as 
American Counsel for the Bank of Eng- 
land, as well as for the National Bank at 
Philadelphia. The future judge was a pre- 
cocious lad, and was entered at Columbia 
College when only thirteen years of age. 
He entered his father’s law office in his 
seventeenth year. At that time, 1837, the 
legal profession had two branches, — At- 
torneyships and  Counsellorships, with 
separate examinations and diplomas, and 
with stated long terms of studentship ; 
therefore, not until 1843 was the young 
Samuel Blatchford admitted as counsellor. 
His father was then a prominent member 
of the Whig party and an intimate friend 
of William H. Seward, who was serving as 
a State Senator. The future Secretary of 
State had greatly fancied young Blatchford ; 
and when Mr. Seward was chosen governor 
of New York he selected Samuel as his 
private secretary, and for two years the 
latter resided at Albany, where he was 
thrown into the society of distinguished 
politicians and statesmen. That unvaried 
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courtesy and geniality which was Judge 
Blatchford’s exercised possession through- 
out his career made him a most popular 
secretary, and greatly contributed toward 
increasing the popularity of his chief. When 
the latter quitted office and removed to his 
old home at Auburn to resume the practice of 
law, he invited Mr. Blatchford to accompany 
him and become a full partner. Almost 
immediately the young counsellor took high 
rank at the bar of the Midland Circuits, and 
became greatly esteemed by his elders. He 
also took a leading part in the exciting politics 
of the Tyler and Van Buren period. But for 
politics he had no especial taste, — preferring 
to win laurels in his profession, with the 
principles of which he was deeply imbued ; 
and he was never a “case lawyer,” arguing 
from and pursuing precedents in preference 
to purely legal science. He, however, sighed 
for the large legal field of his native metropo- 
lis; and after a successful novitiate under 
the favor of the elder Seward, young Blatch- 
ford and young Clarence A. Seward, an 
adopted son and nephew of the ex-Governor, 
migrated to New York, where they estab- 
lished the firm of Seward & Blatchford, 
with the senior Blatchford as jurisconsult of 
the office. Almost immediately the firm 
acquired prominence in commercial and 
legal circles, and especially took lead in the 
practice of the United States District and 
Circuit Courts, — an experience which after- 
wards greatly militated for the success of 
the after Federal judge. Mr. Blatchford at 
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the bar was a noted pleader and conveyancer. 
He displayed fine judgment, and was greatly 
sought after as an adviser. He was happier 
at arguments éz banco than before juries, — 
Mr. Seward as a natural orator taking 
precedence at ist prius. Mr. Blatchford 
soon became prominent in social circles, 
and through his suavity and conversational 
powers was a welcome guest at private and 
public entertainments. An an alumnus of 
Columbia College, he took great interest in 
its welfare, and was soon honored by being 
elected as one of its trustees ; and later that 
college conferred upon him the degree of 
LL.D. When, during President Grant’s 
first term, a vacancy occurred on the bench 
of the District Court of the United States 
in New York City, he was selected to fill it. 
From there he was, in 1878, promoted to be 
Federal Circuit Judge. How zealously and 
ably he fulfilled those judicial duties is illus- 
trated by the pages of Benedict’s Reports 
and in the twenty volumes of Blatchford’s 
Reports. Legal history contains many in- 
stances of the success and value of reports 
that are issued under the editorship of a 
judge who gave, or assisted in giving, the 
decisions reported. 

President Arthur, when a vacancy occurred 
on the Federal Supreme Bench, was expected 
to nominate Roscoe Conkling, and doubtless 
would have answered the expectation, only 
it became known that the brilliant orator 
preferred to remain at the bar rather than 
accept the intended post. President Arthur 
and Mr. Blatchford had been brought to- 
gether in friendship and in legal conflicts, 
and the former at once turned to the latter, 
and named him to the vacant place. Public, 
legal, and press opinions immediately eulo- 
gized the selection, and Judge Blatchford was 
soon unanimously confirmed. 

In New York City the Bar Association 
members often spoke of him as the “ Ches- 
terfield” of the Bench, owing to his grace 
and courtesy and strict observance of the 
first principles of amenity. He inherited 
graceful manners from his mother, who as 





Miss Julia Ann Mumford (daughter of a 
distinguished Metropolitan publicist) was a 
noted belle in Knickerbocker society. It is 
certain that no one ever heard from Judge 
Blatchford at chambers or when upon the 
bench an ill-natured criticism or a hasty or 
spasmodic remark calculated to ruffle sensi- 
bilities in the slightest degree. He was re- 
markable for his considerate treatment of 
the young practitioner. He was a patient 
listener. During an argument he would 
sometimes interrupt to sift propositions, and 
could impliedly by apt questions convey to 
the advocate his own judicial views as to 
pending matters without appearing loqua- 
cious or to be captiously interfering. He 
was never known to be reading cases or 
points of argument during the speech of 
counsel, as is the vexatious wont of many 
judges. He was eminently dignified on or 
off the bench without incurring a suspicion 
of pomposity. His heavy eyebrows seemed 
to be emphasizing questions; and when he 
wrinkled his ample forehead, his brain seemed 
to be beating time to the thoughts offered to 
his hearing. 

He was probably the greatest Admiralty 
judge this country ever knew. What the 
Admiralty brother of Lord Eldon was to 
England in his day, Samuel Blatchford was 
to the United States. Mr. Hamilton L. 
Carson of the Philadelphia Bar once re- 
marked of Judge Blatchford: ‘He deter- 
mined rules of navigation on the high seas; 
he ruled upon the speed of steamers during 
a fog, and as to process of foreign attach- 
ment, to reinsurance of a charter party, to 
jurisdiction of damages not done on the 
water.” Judge Blatchford rendered a nota- 
ble decision as to an admiralty seizure of a 
municipal vessel for a maritime tort, and 
another in which he discreetly mingled 
flashes of humor with his logic .when con- 
sidering whether damage to a cargo by rats 
was a peril of the sea. 

Judge Blatchford was equally judicially 
effective when considering cases in patent 
law, or under the rapidly throttled Bank- 
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ruptcy Statute fathered by Secretary Chase, 
or under copyright controversy. In the 
course of his judicial duties when in the 
local Federal tribunals, he heard the cele- 
brated arguments on the letters patent for 
insulating telegraph and cable wires with 
guttapercha, and as to whether a common 
carrier knowingly carrying an infringed pat- 
ent.article for purposes of ultimate sale could 
be made liable as a wrong-doer. He settled 
in favor of the Brooklyn Bridge its legality 
as a structure over'navigable waters. 

In the libraries of the Bar Association in 
New York City, of its Law Institute and 
in the Albany State House, Blatchford’s re- 
ports show by the appearance of their usage 
how valuable they have been considered by 
lawyers. In writing opinions he was, per- 
haps, lacking in that compression which 
marks the opinions of British judges in the 
last century. But he was never verbose nor 
tyronic, nor given to centonism. His ex- 
pressions and rhetoric were ever his own, 
and not purloined from the briefs of counsel. 

The most elaborate opinion delivered by 
Justice Blatchford (see 132 U. S. Reports, 
p. 75) in the Supreme Court was in the case 
of the Pennsylvania R. R. Co. v. Miller, 
which decision held that the company was 
bound by a new provision of a new constitu- 
tion of the State that imposed fresh burdens 
not contemplated by its charter; and that 
exemptions from future legislation to a com- 
pany in order to control must be expressed 
in the original charter. Justice Blatchford 
largely participated in such judicial action 
as was demanded from the U. S. Supreme 
Court by the consideration of an Anti-polyg- 
amous statute applicable to the Mormons; 
by certain “Granger Cases” in modifying 
decisions previously given; by the Terry 
murder case in San Francisco, and by the 
New York Electrocution Statute of capital 
punishment that was questioned as inflicting 
a cruel and unusual punishment. 

Justice Blatchford was not addicted to dis- 
senting opinions. He was devoid of “ fads,” 
prejudices, and obstinacy of views. He read- 





ily grasped a major premise, and as readily 
could seize upon the sophism of a minor. 
Even when at the bar he was famed for logi- 
cal dealings. 

He never, whether advocate, jurisconsult, 
or judge, regarded law as an abstract prin- 
ciple only, but as a rule of affairs and as 
the supreme force in government. But he 
took literature and society in the concrete, — 
so to illustrate the idea. No one enjoyed a 
good poem or novel more than he did, when- 
ever he had leisure moments, and it may be 
well fancied those were few. Indeed it may 
be well said that all painstaking judges are 
devoid of leisure ; for when an incumbent of 
the bench leaves court, he must take the 
business of thought, research, and compari- 
son home with him. The ordinary layman 
who sees a judge sitting composedly in his 
official and cosey chair day after day, prob- 
ably thinks judicial life an easy method of 
earning subsistence. But listening is the 
smallest part of judicial work. He must in 
his library winnow the grain of result from 
perhaps much argumentative chaff of verbiage 
or sophism or inaccurate illustration and 
precedent. He must award for decision 
reasons that will bear the test of time; and 
piles of manuscript soon fill his desk. Even 
the merchant knows the worry and perils of 
discriminating thoughts on the risks of sound 
judgments to be reached. 

Nevertheless Judge Blatchford could in 
society and at his old club — often visited, so 
as to obtain attrition of mind and disposition 
— show that he could forget for the moment 
his brain work, and socially display the ver- 
satility of his emotional nature. He readily 
took, and as readily gave repartee. He held 
a merry and hearty laugh. His smile at 
times was womanly in its magnetism. He 
honored the power of the newspaper press, 
and could prove interestingly discursive on 
the topics of the day; nor did he— yet un- 
obtrusively — forget his early interest in the 
political questions of the day, foreign or 
domestic. And his judgment upon current 
affairs was as impartial as were his judicial 
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results. In fine, he was a great gentleman 
as well as a great lawyer ; and his associates 


in society as upon the bench equally loved | 
In Washington society | 


and admired him. 


| 
| 
} 
} 
| 


he well preserved all those charming tradi- | 


tions which belong to the judicial times of 
Jay and Marshall, Woodbury and Curtis, 
McLean, Story, and Chase. 

Judge Blatchford was a man of fine phy- 


sique and of well-balanced temperament; and | 


he had known little of illness until his last 
days. He was finally overworked with all 
his husbandry of strength. But then, what 
conscientious and work-loving judge is not 
overworked? His death was_ physically 
peaceful and tranquil, and was mentally 
filled with contentment over the summons. 
New York mourned his loss from judicial 
and social life as it had previously mourned 
that of such of her former Federal judges as 
Betts, Nelson, Woodruff, Johnson, and Ward 
Hunt. The latter’s death made way for Mr. 
Blatchford, who in turn has made way for 
the grandson of a great New Jersey jurist 








whose learning lives supremely in the reports 
of that State. A judge enjoys better post- 
humous fame than the practising lawyer. 
The latter may live in biography, but the 
former enjoys the immortality of the 
reports. 

Upon Friday, Oct. 10, 1893, a large repre- 
sentation of the bar in attendance upon 
the Supreme Court in Washington met, dur- 
ing a short recess of its judges, to consider 
memorial action respecting the death of 
Justice Blatchford. Ex-Senator Edmunds of 
Vermont in the chair gracefully and feelingly 
aunounced the object of the assemblage. 
Taking as texts some eulogistic resolutions 
prepared by a committee of which Julien T. 
Davies, a son of a late Chief-Justice of the 
New York Court of Appeals, was chairman, 
addresses were made by several lawyers. 
Among them was Joseph H. Choate of the 
New York Bar, who eloquently made pane- 
gyric of the deceased jurist, and emphasized 
his mingled courtesy, urbanity, industry, and 
learning. 
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THE ENGLISH AND AMERICAN BAR IN CONTRAST: MR. OAKEY 
HALL’S OPINIONS CONSIDERED. 


LTHOUGH the world has become very 

cosmopolitan within the last fifty years, 
yet nothing testifies so much to the variety 
of the conditions under which people live 
on different sides of the Atlantic as the 
crowds of tourists who are continually seek- 
ing something new and interesting in coun- 
tries away from their own homes. One of 
the mistakes which’ the travelling portion of 
any country is likely to fall into is, that insti- 
tutions which are managed under different 
ideas or are subject to different customs 
than those which they find ruling in their 
own country do not supply the wants for 
which they are intended, or that there is no 
necessity for their existence at all. I re- 
member once hearing an animated discussion 
between a French and American lady, in 
which the latter severely commented upon a 
French custom which she thought limited 
the freedom of the fair sex in France. She 
was cut short by this reply from her French 
friend, ‘‘ Pourtant, madame, nous sommes 
frangaises, et vous, vous étes américaines.” 
There are many of your “ blue blood ” Ameri- 
cans who would be horrified at the sight 
of a French lady drinking a bottle of claret 
at her midday or evening meal; and yet in 
France people would stare in amazement if 
she were so unorthodox as to drink water. 
Londoners think that the overhead railway 
of New York, and its cloud of electric wires 
are little short of being intolerable. New 
Yorkers wonder how business is done in 
London, for they tell you Englishmen have 
not awakened to the necessity of “rapid 
transit,” although countless trains and thou- 
sands of public conveyances are plying 
through the great business centres for eigh- 
teen hours out of the twenty-four. 

It is not then a matter for wonder that 
English lawyers should find their brethren 
across the Atlantic mercenary, wanting in 
dignity, and unprofessional among them- 





selves ; and that your American “ brothers ” 
should wonder at the formal dress and man- 
ners of English lawyers, their cold and logi- 
cal delivery in court, the solemnity of the 
proceedings before the judge. But English 
lawyers are under the impression that no- 
where in the world is the administration of 
justice marked with fewer blemishes than in 
the home of the common law; and that the 
entire machinery of the law, such as it is 
found in England, works with less positive 
injury to the subject, and with as much ad- 
vantage, as any system of law in any other 
country on the globe. It is true that in the 
Old World there are many customs observed, 
many principles followed, which are supposed 
to be useful, and which must yield before the 
answer “Cui bono,” by which Mr. Oakey 
Hall (in the May number of the “Green 
Bag”) wishes to test the custom which 
allows barristers alone of all other people in 
the world, to-day, to array themselves in the 
costume which the courtiers of England and 
France affected two hundred years ago. 
May I not ask of the black robe, which the 
judges of the Supreme Court of the United 
States alone have the privilege of wearing, 
“Cui bono?” Andif the gown may be used 
as a mark of distinction, why not the “ band” 
and wig? “Cui bono” the gilt lace and 
plumed helmets which American officers 
have not disdained? From our point of view 
the answer to Mr. Oakey Hall’s question may 
be found in Mr. Bagehot’s book on the English 
Constitution. He points out that there are 
two parts in our Constitution, each of which 
discharges its own proper functions, — the 
working part and the theatrical part. The 
Queen and Royal Family ‘compose the the- 
atrical part; but I am not aware that it is of 
any direct utility ; and yet no one acquainted 
with English public feeling will deny that 
this royal show is of some indirect advan- 
tage in the administration of public affairs. 
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Americans are to be congratulated that their 
government requires no such expensive orna- 
ment, but I think few people will be inclined 
to admit that the government of the United 
States is conducted with better results to 
the people at large, notwithstanding its free- 
dom from the burden of royalty. The truth 
is, what suits the English in England would 
not suit the Americans in America. An 
American seems to feel that the administra- 
tion of justice needs no formula to make it im- 
pressive. We consider that a lawsuit is such 
an important thing that when a man enters 
a court of justice, he should feel he is taking 
a step outside of his ordinary business avoca- 
tion; he should be alive to the responsibility 
of his actions; he should understand that 
the temple of Themis does not wear the same 
ordinary look as the market-place. It is 
difficult to estimate the practical utility of 
this solemnity. Most people who have lived 
in England or Ireland will acknowledge that 
it is of some use ; and I say we can no more 
find a reason for adhering to customs which 
appear to mean nothing, than that, even in 
America, people find it necessary to don an 
evening dress when attending a “soirée ;” 
and that I am not aware that any gentleman 
on your side of the Atlantic has yet seen fit 
to answer the question, “Cui bono?” when 
asked of a claw-hammer coat and white 
cravat. 

Americans in London who come in search 
of lawyers will no doubt find some difficulty 
in talking business matters to counsel with- 
out having first seen a solicitor. The con- 
sideration of this difficulty leads to the more 
important question of the amalgamation of 
the professions. I have spoken to many 
American lawyers on this subject, and they 
all seem to prefer the dual system to that 
which obtains in their country. An Ameri- 
can lawyer has to see clients, prepare his 
case, read up the law which bears upon the 
facts at issue, and plead in court. As a 
result, from my information, I find the fees 
as high in America as in England, cases 





well understood, the lawyer not so highly 
respected. Indeed, one of the worst results 
that flows from the amalgamation of the 
professions in America, is the dependence 
of lawyers upon a repute which they must 
make for themselves, “co#te gue conte.” 
The old motto, “ Von tam turpe fuit vinci, 
quam contendisse decorum,’ finds no place in 
America. A lawyer’s name is made by the 
number of cases he wins, not by the knowl- 
edge of law, nor by the power of combining, 
of elucidating, and of explaining facts which 
he shows to the court and jury. Hence the 
personal acrimony, the intense jealousy, the 
mortal enmity, which a short acquaintance 
with American lawyers is sure to bring to 
light. In England a solicitor will recognize 
the ability of a barrister who makes a good 
fight in a losing battle. In America a 
lawyer is known only by the results he pro- 
duces. As a consequence, in every lawsuit, 
it is not only the interests of his client 
which are involved, but the interests of the 
lawyer himself are no little incentive to his 
efforts to convince the court and jury. 
The lawyer’s aim must therefore be, not 
that justice be done, but that he should 
obtain a verdict, at all costs. In a trial in 
an American court, I am afraid witnesses 
are too often previously “drilled” upon 
what they are to testify. Lawyers are not 
above resorting to “ sharp practice” during 
the trial ; as, for example, suddenly calling in 
a piece of testimony which is not legally per- 
missible, for the purpose of influencing the 
jury, or forgetting the respect due to a 
fellow practitioner, as I have seen on one 
occasion, when a counsel called on the 
opposing counsel to testify to something 
which he had inadvertently said in a con- 
versation with him, as to facts which the 
witness, who had left the stand, had deposed 
and contradicted. 

Lawyers in America do not measure their 
conduct in a case by the motto “ Fiat jus- 
titia ruat c@lum.’ They are too much 
dependent upon their client’s estimation to 


not so thoroughly prepared, the law not so | risk such impartial comment as the motto 
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would imply. A client only measures the 
value of a lawyer by the successful result 
he may have occasioned. A solicitor, who 
understands the law and facts of the case, 
does appreciate the skill of a lawyer and 
advocate, although he may be unsuccessful 
in any particular instance. Where a stan- 
dard such as I have shown prevails in the 
United States is set up and acted upon for 
the purpose of judging of a lawyer’s effi- 
ciency, it is not the most learned and ablest 
lawyer who succeeds best, but the most 
unprincipled. Certain‘lines of Ben Jonson 
were perhaps applicable in England two 
hundred years ago; but I think many 
Americans to-day approve of the sentiment 
contained in the following couplet as applied 
to legal practitioners in their own country : 


‘* Good works wonders now and then: 
Here lies a lawyer, — an honest man.” 


I cannot help thinking your learned con- 
tributor underestimates the probity of Eng- 
lish lawyers, and overestimates that of his 
brethren in the United States. He lays 
too little stress upon the fact that every 
client in England who objects to his solicit- 
or’s charges may have the bill referred to a 
taxing-master. From my experience, I do 
not think the bills of costs of English law- 
yers are, as a rule, higher than those which 
clients have to pay on your side of the At- 
lantic. Indeed, from one experience I am 
inclined to admit that Lord Brougham’s 
definition of a lawyer—‘“‘a gentleman who 
rescues your estate from your enemies and 
keeps it for himself” — is more strictly true 
in America than in England. I refer to a 
case where a prominent lawyer in one of 
your great cities made a charge of $750 for 
a few searches in the Probate Court, and for 
having sent (in all probability) some one 
from his office into court to make a motion. 
I have seen cases, and heard of others in 
the United States, where attorneys have 
most flagrantly “plunged their clients into 
needless litigation.” ‘ As an example, a 
lawyer is appearing for a client at one of 








the municipal courts. The judgment goes 
against his client, who is immediately ad- 
vised by his counsel to appeal to the Su- 
preme Court. When the case again comes 
on for hearing, the counsel, with the su- 
premest indifference, advises his unfortunate 
client to plead guilty, or fights a sham battle 
to save appearances. I have never known 
practice of a similar kind to be followed in 
the United Kingdom, and I am not aware 
that even when cases are appealed the ex- 
pense is great, considering the importance 
of the facts involved, nor that it is relatively 
greater here than in America. We have long 
since grown tired of “ exceptions.” We find 
that an appeal is the simplest way of testing 
the validity of a judgment; and where is 
the utility of reserving exceptions, when an 
application for a new trial may as well be 
made? The cases in which a new trial is 
granted are practically the same here as in 
Massachusetts. And here also, as in Mas- 
sachusetts, we do not speak of a “ calendar 
of causes at issue,” but of the Trial List. 
Judging by the article of your learned con- 
tributor, it does not seem that pleading in 
the alternative is allowed in all the States 
of the Union. It is allowed, however, in 
Massachusetts, and I scarcely think Bos- 
ton or English lawyers who consider the 
interests of their clients are apt to find fault 
with an arrangement which spares their 
clients the costs of two suits; and I am 
sure there, as well as here, many unjust 
actions are defeated, and much time spared 
to the public, under a system of Pleading 
which allows interrogatories and discovery 
of documents. Our conveyancing is now, 
perhaps, simpler than yours. For example, 
in Massachusetts, at least, the four cove- 
nants — right to convey, freedom from in- 
cumbrance, quiet possession, and further 
assurance — are always inserted in a War- 
ranty Deed. We get rid of these covenants 
by simply stating that the grantor conveys 
as ‘beneficial owner.” Then, how much 
injustice is still done in your courts by 
the law of “variance” as it now stands, 
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and which no longer disgraces our rules of 
procedure ! 

The right of either party to select a special 
jury seems to us to be quite intelligible. 
The horror of a “jury of farmers” which 
seems to be a kind of nightmare to Ameri- 
can practitioners, is unknown to English 
lawyers. We know how to sympathize with 
you in your efforts to convince twelve good 
men and true, who know nothing beyond the 
necessity of a rotation of crops and the latest 
improvements in agricultural implements, of 
the utility and newness of some complicated 
mechanical patent. There is nothing irra- 
tional in requiring men above the average 
intelligence to pass upon a subject which 
the average intelligence cannot grapple. I 
assume challenges are never used, except 
where there is some necessity for them. In 
England, happily, most people have implicit 
confidence in the fairness of the men who 
swear a “true deliverance to make,” and 
experience has scarcely disappointed this 
opinion; but we have a shrewd suspicion 
that you mean more by a “ good jury” than 
you would like to confess. In Ireland, owing 
to the unfortunate political condition of the 
country, it is not uncommon to see the Crown 
go through the entire panel in exercising its 
right of ordering jurors to “stand aside ;”’ 
and there both parties frequently exhaust 
their right of challenge. 

I should have thought that the last thing 
to be found fault with by any person, much 
less by a lawyer, is the “absence of emphatic 
objections” in a court of justice. If I under- 
stand the learned contributor to your May 
number to mean by “emphatic” objections 
objections which are pressed upon a judge, 
notwithstanding his previous ruling, it seems 
to me such a course necessarily implies that 
the judge is weak-minded or does not know 
his own mind, or that his knowledge of the 
law is at fault. Nothing, it is true, would be 
considered to be in worse taste in our courts 


the High Court are well aware that a long 
course of legal training with long years of 
experience have made them thoroughly capa- 
ble of grasping every statement of fact and 
law as soon as it is intelligently stated, and 
we take it for granted that his conscience 
never yields to any external consideration. 
Such being the case, if the judge is of opin- 
ion that an objection is untenable when first 
put, how will more emphasis generally guide 
his judgment to a different conclusion? And 
it is not any “ affectation of deference” towards 
the judge, or any feeling of his “ omnipotence” 
that determines the respectful conduct of bar- 
risters towards the bench. The deference is 
real, because it is generally merited, and be- 
cause at least some deference is necessary. 
The probity of the English judges, their untir- 
ing patience, their courtesy to the members 
of the bar, their encouragement to its junior 
element, have gained such an honorable name 
for them, and have ensured such respect for 
them, as may well be the model, if not the 
envy of every bar and judiciary in the world. 

I fancied any comparison made between 
the appearances of the English and Ameri- 
can courts of justice should result in favor 
of the former. When I read Mr. Oakey 
Hall’s description of the courts at Westmin- 
ster, I involuntarily repeated the lines of the 
Scotch poet : — 

‘“*Oh, would some power the giftie gie us 
To see ourselves as others see us.” 

The only objection I had previously heard 
made to the court-rooms was, that the judge 
could not hear the barristers, and that the 
barristers could not see the judges; but this 
is merely an accident, or, perhaps, ‘‘an acci- 
dent of an accident.” In America it is not 
uncommon to find the benches assigned to 
the bar occupied by people who have no other 
business in court than that which idle curios- 
ity dictates. And if you are sensitive to the 
stale flavor of the “‘ weed,” and the frequent 
use of spittoons, with the thermometer stand- 





ing at 80°, Madame Roland’s famous words 
may spring to your lips: “ Justice, what crimes 
are wrought in thy name!” 


than to try and make a judge swallow his | 


own words. No one ever attempts it, for | 
: , | 
the men who practise before the judges of | 
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American lawyers seem to be heedless of 
the remark which Lord Mansfield once made 
to a barrister of very diminutive stature, who 
he thought was sitting, when addressing the 
court: “It is usual for barristers to rise when 
addressing the Court.” I have seen lawyers 
in your own city addressing the Court cer- 
tainly for some minutes, and retaining their 
seats with the greatest complacency. If this 
is a matter of small importance, why not intro- 
duce the hired “claque” which historians tell 
us the famous lawyer Domitius Afer referred 
to as ushering in the decline of the Roman 
bar? 

After a long residence in London, I cannot 
see how Mr. Oakey Hall fails to understand 
“the carriage, demeanor, and address” of 
English advocates. The carriage, demeanor, 
and address of the English people is gener- 
ally so sober as to have earned for them such 


uncomplimentary criticisms as may be found | 
in the writings of writers of such different | 


intellectual scope as Max O’Rell, Carlyle, 
and John Stuart Mill. Pope said:— 


‘**Words are like leaves, and where they most abound 
Much fruit of sense beneath is rarely found.” 


The English people are not a talkative race, 
except on rare occasions, when matters of 
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deep import are under discussion. They are 
distrustful of eloquence, although no one 
who remembers the orations of Mansfield, 
Brougham, and Erskine will say they are in- 
capable of eloquence, or believe in the theory 
of “play-acting” and “ straight-jackets,” which 
Mr. Oakey Hall humorously propounds. Cere- 
mony rules the French law-courts more rig- 
orously than those of England, and yet any 
one who has ever listened to the impassioned 
address of any of the leaders of the French 
bar, clad in their gowns and bands, and wear- 
ing “birettes,” or square caps, will scarcely 
be convinced of the depressing effect of the 
use of the toga on oratorical effort, or of the 
inspiration drawn from running the fingers 
“ caressingly ” through the hair. 

From a European standpoint the position 
of the American Bar may be characterized 
by the words of a famous French lawyer. 
It is “a group of men without traditions, 
without discipline, connected only by the 
kinship which similar occupation gives, and 
seeking what every person is looking for, 
to transact the affairs of the public as a 
means to help themselves on their road to 
fortune. The era of business has dawned 
for them, but that of Art has expired.” 

Barrister. 
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LEGAL REMINISCENCES. 


By L. E. CHITTENDEN. 


oe were five in the party, all inter- 
ested in a matter pending before a 
committee of Congress which gave us a hear- 
ing when convenient, sometimes as often as 
once a week. Four had been Californians, — 
Forty-niners. Three had made their fortunes, 
and come to the East to double them. One 
had made and lost a half-dozen fortunes. 
Just now he was a Senator. 
he was “‘ strapped,” meaning thereby that he 
had no money. He preserved a jolly frame 
of mind, however, and was waiting for some- 
thing to turn up. The Senator and two of 
the party were six feet in stature and full to 
the overflow with energy, — what were called 
on the West coast drainy, scopy men, ready for 
any enterprise and equal to it. The fourth 
was a little fellow, always trained to his fight- 
ing weight of one hundred and thirty pounds. 
None of the four lacked courage, of which 
the little one had his full share. The fifth 
in the party was the writer, who so far as 
these incidents are concerned was merely 
their recorder. He went by the sobriquet 
of Judge; the others responded to the titles 
of Senator, Contractor, Drover, and Quick- 
silver, indicating their several occupations. 

They were lying around on the bed, 
lounge, or any convenient place in the Judge’s 
room at Willard’s, when the Californians 
began to exchange stories. This was one 
of the stories told in the course of that 
evening. 

Contractor. You mentioned to-day, Judge, 
the name of “ Pettibone.” I wonder if you 
ever knew my friend, Sam Pettibone? I 
think Sam Pettibone had more sand than 
any man only sixty inches high that I ever 
met. Yes, Sam Pettibone was a good all- 
round fighting Yankee of the Presbyterian 
persuasion. I think he was a Vermonter. 


His friends said 





IV. 


“It is very probable,” said the Judge. 
“The Pettibones are an old and reputable 
Vermont family.” 

“Sam was no discredit to a respectable 
family,” said the Contractor. ‘I once saw 
him abate a public nuisance in the most 
expeditious and respectable manner.” 

“Tell us about it,” was the demand of the 
whole party. The Contractor thereupon gave 
us the following history. : — 

“ Keep in your minds that Sam Pettibone 
was a little fellow, no larger than Quicksilver 
here, not an inch over five feet, with a weight 
of a hundred and thirty pounds. I was a 
dealer in miners’ tools and supplies. One of 
my collecting tours brought me to a new 
mining-camp in Devil’s Gulch, where I took 
dinner with the boys. There was only one 
table; it was under a shed long enough to 
dine a hundred men atatime. Sam Petti- 
bone sat beside me; around the table were 
at least a hundred men. Directly opposite 
Pettibone, occupying two seats, sat ‘ Jack 
Roach,’ the worst man in that part of Cali- 
fornia. He was credited with any number 
of murders, robberies, and other crimes, — he 
was a giant in strength and size, utterly reck- 
less, accustomed to take anything he wanted 
to eat or drink without payment, and if any 
objection was made, ‘ to clean out the shanty,’ 
as he expressed it. He had so completely 
terrorized the country that few thought of 
making any resistance to his demands. He 
was a walking arsenal. On this occasion 
two large revolvers were stuck in a belt filled 
with cartridges; the handle of one bowie- 
knife protruded from his boot-leg, and an- 
other from between his brawny shoulders, 
and a repeating, breech-loading rifle he 
claimed was never beyond the reach of his 
hand. 
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“With many oaths and in a loud voice 
on this occasion he was vaunting the merits 
of his rifle. It was the (oath oathest) best 
gun on the(oath, oath) West coast. By (oath, 
oath), he always knew she would keel up a 
man at five hundred yards ; but, by (oath), 
he never had a chance to try her until 
to-day. As he was coming down the cafion, 
he saw ‘Ingin Jo’ sitting in front of his 
tepee on the opposite side of the river. He 
drew up an’ onhitched her off-hand just for 
Sun, an’ keeled Jo over as neat as if the dis- 
tance had only been forty rod! 

‘“‘ Here the brute burst into a horse laugh. 
As no one responded to it, he took offence, 
which he proposed to vent upon the smallest 
man within his reach. This was Pettibone. 
‘Here, you milk-faced infant over there! 
You don’t seem to like my story. Wall, 
what you got to say about it any way, you 
dunghill rooster ?” 

“«T do not like your story, Jack Roach!’ 

said Pettibone, who knew that every eye at 
the table was upon him. ‘And what I have 
to say about it is that, in my opinion, a man 
that murders an Indian for fun will murder a 
white man for money!’ 
_ “The brute roared like a mad bull. ‘ Let 
me get at him!’ he screamed, as he jumped 
upon the table and strove to draw one of his 
pistols. We thought Pettibone had no show. 
But Roach’s pistol seemed to stick for a 
moment in his belt. That moment cost him 
his life. Pettibone neither quivered nor re- 
treated. He waited until every one saw that 
Roach intended to kill him, and then some- 
thing flashed at the end of his right arm and 
hand, and Roach fell forward with a knife 
through his body and heart. 

“Then it was time for me to interfere. 
‘Where is your justice of the peace and 
sheriff?’ As two men came forward, I 
whispered to Pettibone: ‘ Keep quiet! I am 


going to take care of you.’ I said to the | 
He had justly earned a high reputation by 


justice, ‘Call your jury of inquest!’ He 


named six good men, who came forward and | 





evidence. I insisted that Pettibone should 
be formally arrested. The jury immediately 
found a verdict of ‘justifiable homicide in 
self-defence,’ adding that Pettibone was 
awarded ‘the thanks of the camp for adat- 
ing its greatest nuisance. Pettibone had 
established his reputation in the mining- 
camp of Devil’s Gulch!” 

* * * * * * * 

I had never seen the face or any photo- 
graph or portrait, or read or heard any 
description, of the man, and yet the moment 
he entered the door of the court-room of 
Justice Hunt, I said to myself, “ That is Judge 


Terry!” Turning to my opponent in the 
case on trial, I asked, ‘‘ Wilson, is not that 
man Judge Terry?” “Certainly it is,” he 
replied ; ‘do you not know him?” “No,” 
I said; “nor have I any desire to know 
him!” 

It was not homely, —it was by no means 


wanting in intellect; and yet it was the 
most repulsive human face I ever saw. It 
impressed me as wicked, villanous, — the face 
of a man you would not like to meet in the 
night or in a solitary place. I knew how he 
terrorized the bar. It was disgraceful! I 
was present in the Federal Court when the 
famous Sharon case was argued. It was an 
equity proceeding to enjoin the use of a 
forged certificate of marnage. The forgery 
was palpable, obvious beyond question. It 
was forged by the Sarah Althea whom Judge 
Terry had married. It was a case in which 
the guilty forger deserved the scornful, sever- 
est denunciation ; yet the counsel for the 
complainant could not have treated the high- 
est lady in the land with more delicate con- 
sideration. I asked a retired Judge of the 
Supreme Court of the State what reason 


existed for such delicacy. ‘“ None but cow- 
ardice,” he said. ‘“ They are simply afraid of 
Terry!” Fortunately for the country, there 


was one judge who was not afraid of Terry. 


long, learned, and dignified judicial service ; 


were sworn. The jurymen all declared that | but there was no incident of that service 


they saw the whole affair, and wanted no 


more dignified, exemplary, and fearless than 
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his treatment of Terry. For which, honored 
among lawyers, be the name of STEPHEN J. 
FIELD ! 

I came to know somewhat intimately the 
retired judge to whom I have referred. He 
was a gentleman of great amiability and of 
high judicial and social reputation. By some 
inexplicable disease he became almost blind, 
and I found that an element of kindly sym- 
pathy pervaded the universal respect in 
which he was held. His courage had been 
put to severe tests while on the bench, and 
it was questioned by nobody. 

“Terry is a murderer,” said this judge to 
me one evening in a social conversation. 
“TI do not guess at his guilt, —I know it, for 
I saw him murder Broderick; and a more 
brutal, cold-blooded murder was _ never 
committed.” . 

“T wish you would tell me about it!” I 
said. “I knew Broderick slightly, and I 
esteemed him. I should regard myself as 
fortunate if I could hear the story of his 
duel from one who was present and saw 
it.” 

“You say you esteemed Broderick,” re- 
sumed the judge ; “so did all gentlemen who 
knew him, for he was an able, chivalrous, 
and estimable man. He possessed great 
power as a public speaker, and his eloquent 
words pierced the tough hides of the brutes 
who called themselves the chivalry. They 
numbered, maybe, twenty. Terry was their 
leader. We had known for some time that 
they intended to murder Broderick, and we 
told him so on his return from Congress at 
the last session he attended. We cautioned 
him particularly to have some cool, prudent 
second if he decided to fight. But Broderick 
was chivalrous, and they played upon his 
unsuspicious, frank nature. It was easy to 
get his consent to use the pistols that be- 
longed to one who was Terry’s friend. After 
the selection was made, they were taken to a 
gunsmith, who fixed one of the hair-triggers 
so that a breath would discharge it. It was 
not difficult to get that pistol into Broderick’s 
hands. The word was ‘One-two-three — 





fire!’ At the word ‘One’ Broderick’s 
pistol was discharged, and I saw the ball 
strike the ground not fifteen feet from where 
he stood. Terry aimed as deliberately as if 
shooting at a mark, and his pistol was not 
discharged until after the word ‘ Fire.’ 

“As Broderick fell, all the seconds and 
friends rushed to where he lay; among 
them Terry’s second, who shortly went back 
to where Terry stood. 

““«Where did I hit him?’ asked Terry of 
his second. 

“«A little above and behind the left 
nipple!’ was the reply. 

““« That was just about two inches higher 
than I intended!’ was the cool comment of 
the murderer. 

“Terry has had fortunate escapes,” con- 
tinued the judge. “He would have been 
hung by the vigilance committee if his vic- 
tim had not recovered. That was a foul and 
cowardly act. He took offence at a remark 
not made to him, drew his knife, and almost 
cut the man in pieces. I believe vengeance 
will yet overtake him, and that he will yet 
die by violence.” This remark was made in 
October, 1886. It was realized before many 
years. 


I was present when the scene transpired 
for which Judge Field imprisoned Terry. I 
have never written a description of that scene. 
I will now do so as it rests in my memory. 
I write wholly from memory, without a docu- 
ment or even a newspaper paragraph before 
me. 

In some proceeding in the State court one 
of the judges had affirmed the validity of 
the “ marriage contract.” Sharon then com- 
menced in the Federal court an action to 
enjoin Sarah Althea from setting up that 
contract and to compel its cancellation. The 
merits of this action were decided in favor of 
Sharon. He then died. Sarah Althea mar- 
ried Terry, and a motion was made to revive 
the action by Sharon’s executors and for 
final decree. This motion had been fiercely 
contested, argued, and submitted. Notice 
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was given, through the press, that on a cer- 
tain day the motion would be decided. 

_ The court-room is unusually large, — the 
bench and its approach, elevated above the 
floor, occupies one side. In front on the 
right is the clerk’s, on the left the marshal’s 
desks. Beyond the passage in front of these 
desks are the seats and tables of the bar, in 
the form of an. amphitheatre. Around and 
on three sides of the bar are the seats for the 
public. 

Terry and his wife occupied seats within 
the bar in the second tier from the front, 
the wife directly in front of the presiding jus- 
tice. The audience was not large, and there 
were not more than twenty persons inside 
the bar. 

Two judges— Hoffman of the District, 
and the judge for the District of Nevada — 
entered with Judge Field. The Bar rose to 


receive the court, but Terry and his wife kept 


their: seats. Judge Field, having taken his 
seat, announced that the opinion and order 
of the court would be read. 

The opinion commenced with a full and 
eminently fair statement of the facts, read in 
his ordinary tone, without any feeling or 
excitement. As he approached the inevit- 
able result to which the facts tended, the 
woman in a shrill, piercing voice exclaimed, 
“How much of the Sharon money do you 
get for that opinion?” Almost without 
raising his voice Judge Field said, “ The 


h Aa?) 





marshal must preserve order! Those who 
do not preserve order must be removed!” 
The woman had been muttering some- 
thing which I did not distinctly hear; her 
final words were, “I suppose the next thing 
will be your order that I give up the marriage 
contract!” Judge Field then said, pointing 
to her, ‘‘ The marshal will remove that per- 
son from the court-room! ” 

Two marshals were quickly beside her; 
one took the right, the other her left arm. 
There was a flash of steel above the heads of 
the crowd; and Terry yelled with a vulgar 
oath that “no man should lay a hand on his 
wife!” 

His arm had been grasped with such force 
that he could not bring it down. The knife- 
hilt was seized in his clutch, the blade kept 
extended, until the marshals laid him on the 
floor, where he continued to struggle and 
blaspheme until he was disarmed and carried 
into the adjoining or consultation room, where 
he was kept until committed to prison. 

I do not think the interruption exceeded 
ten minutes. Judge Field resumed and com- 
pleted the reading of his opinion and order. 
The marshals acted quickly and effectively, 
but I do not recall that either said a word. 
One of them was the man who killed Terry 
afterwards in the railroad station at Lathrop. 
The whole scene impressed me as dignified, 
proper, and discreditable to no one con- 
cerned except Terry and his wife. 
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THE FIRST COURT WEST OF THE ALLEGHANIES. 


By SAMUEL C. WILLIAMS. 


| ee many decades the Alleghany moun- 


tain range was respected by the colonists | 


of America as Nature’s boundary between 
civilization and the wilderness-empire of the 
hostile Indian tribes. Prior to the War 
of the Revolution, few prospectors made 


expeditions beyond the mountains, not to | 
of this local government, the mistake of the 


speak of home-seekers. 

However, anterior to 1770, a handful of 
North Carolinians had broken through the 
confines of civilization, and effected a perma- 
nent settlement in what is now known as 
Tennessee, on the Watauga River, at a point 


about fifteen miles west of the mountains. | 


To this little settlement on the verge of the 
frontier came, shortly afterwards, a number 
of patriot-soldiers, “ Regulators,’ who had 
been defeated in the disastrous battle of the 
Alamance, fought near Raleigh, in May, 
1771. 

These daring spirits brought with them 
not merely a love of liberty, but a love of 
law and order as well; and they immediately 
set about the formation of a system of gov- 
ernment for the settlement. In the “ His- 
tory of Tennessee,” by John Haywood (for 
quite a while a justice of the Supreme Court 
of Tennessee), it is stated :— 


“In 1772 (May), the settlement on the Wa- 
tauga, being without government, formed a written 
association and articles for their conduct; they 
appointed five commissioners, a majority of whom 
was to decide all matters of controversy, and to 
direct and govern for the common good in other 
respects. . . . This committee settled all private 
controversies, and had a clerk, Felix Walker, now, 
or lately, a member of Congress from North Caro- 
lina. They had also a sheriff. The committee 


had regular and stated times for holding their | 


sessions, and took the laws of Virginia for the 
standard of decision.” 


The laws of Virginia were modelled often 
because the settlers were of opinion that they 





had located on the territory of Virginia in- 
stead of that of North Carolina. They were, 
in fact, on North Carolina soil, — occupying, 
as they did, the extreme northeastern corner 
of Tennessee, portions of the counties of 
Washington and Carter. 

About four years after the establishment 


settlers having been discovered in the mean 
time, a memorial to the Legislature of North 
Carolina was prepared by John Sevier, after- 
wards the first governor of Tennessee, in 
which the action of the settlers was ex- 
plained : — 


“Finding ourselves on the frontier, and being 
apprehensive that, for want of a proper legislature, 
we might become a shelter for such as endeav- 
ored to defraud their creditors ; considering also 
the necessity of recording deeds, wills, and doing 
other public business, we, by consent of the people, 
formed a court for the purposes above mentioned, 
taking, by desire of our constituents, the Virginia 
laws for our guide, so near as the situation of 
affairs would admit. This was intended for our- 
selves, and was done by the consent of every 
individual.” 


Thus was organized the first court west 
of the Alleghanies. 

No record of the proceedings of this unique 
court, prior to 1778, is extant. In 1777 
North Carolina formally assumed jurisdiction 
of the settlement, by erecting Washington 
County, the boundaries of which were co- 
extensive with those of Tennessee; and in 
the following year the county was organized 
by the justices of the peace appointed by the 
governor of North Carolina for that purpose. 

The records of the “County Court” of 
Washington County are in existence, dating 
back to “ February Court, 1778.” The town 
of Jonesborough was the county-seat of Wash- 
ington County, North Carolina, and is yet 
the seat of Washington County, Tennessee. 
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In the county clerk’s office, in that place, the 
curious may see the recorded proceedings of 
this court, remarkable alike in its origin and 
in its jurisdiction. The court exercised both 
legislative and judicial powers, administered 
civil and criminal law, and tried and punished 
crimes grading from treason and murder to 
misdemeanors. 

That the settlers were true sons of liberty, 

and had lost nothing of the spirit evinced at 
the Alamance, is shown as clearly by these 
records as by the fact that they sent across 
the mountains a force under the command 
of John Sevier, to meet the British and 
wrest from them a decisive victory at the 
battle of King’s Mountain. In fact, it might 
be said, with some degree of truth, that the 
court was conducted as a branch of the 
Continental army, as these quotations from 
its minutes evidence: — 


“Ordered that Zeble Brown be discharged by 
the sheriff, he the sd Brown having enlisted in the 
Continental Army.” 


“Joseph Darton came into court and took the 
oath of allegiance to this State.” 


“Ordered that John Holley be sent to goal for 
his ill practice in Harboring and Abetting dis- 
orderly persons who are prejudicial and Inimical 
to the common cause of Liberty, and Frequently 
disturbing our Tranquility in Gen’l. And on mo- 
tion it is further ordered that 1500 pounds current 
money, due from Robt. Caldwell for two negroes 
be Retained, for there is sufficient reasons to be- 
lieve that the said Holley’s estate will be confis- 
cated to the use of the State for his misdemeanors.” 


“State vs. George Lewis, for treason against the 
State. On hearing the facts and testimony of the 
witnesses, it is the opinion of the court that 
the said defendant be sent to the district goal, It 
appearing to the Court that the sd Lewis Is a spie 
or an officer from Florida out of the English 
army.” 


“David Higdon came into court and proved 
himself by the oath of several credible witnesses 
Also by the certificate of sundry gentlemen that 
he the said Dave Higdon is a zealous and good 
friend to his country and that the Court do rec- 
ommend It unto Capt. James Roddy to deliver 





unto the sd Dave Higdon a certain negro man 
slave named James, which the said Roddy’s Com- 
pany took from Henry Grimes, provided the sd 
Higdon do well and truly prove his property of the 
said slave.” 


“It is the opinion of the court that the defend- 
ant be imprisoned during The present war with 
Great Brittain, and the Sheriff taking the whole of 
his estate into custody which must be valued by a 
jury at the next court, and the one half of the sd 
estate be kept by the said Sheriff for the use of 
the State and the other half remitted to the family 
of defendant.” 


“On motion of Ephraim Dunlap that Isaac 
Buller should be sent to the Continental Army 
and there to serve three years or during the war. 
On hearing the facts it is ordered by the Court 
that the said Isaac Buller be immediately com- 
mitted to goal and there safely kept until the said 
Isaac can be delivered to a Continental Officer 
to be conveyed to Head Quarters.” 


The court was summary rather than delib- 
erate in its action, direct rather than tedious 
in its procedure. A contested election case 
was thus disposed of : — 


“Wm. Cocke by his council Waightsill Avery 
attorney moved to be admitted to the office of 
Clerk of the County of Washington which motion 
was rejected by the Court, knowing that John 
Sevier was entitled to the office.” 


Why should not this case be cited as 
authority that a court will take judicial 
knowledge as to who are its officers? 


“On motion it did appear that Joshua Williams 
and a certain James Linsay did feloniously steal a 
certain bay gelding from Sam’! Sherrill, Sr. Ordered 
that if the sd Sam’! Sherrill can find any property 
of the said Joshua Williams or sd Linsay that he 
take the same into his possession, he first leaving 
bond and security with the County Clerk pay’d to 
the court in behalf of said Williams and Linsay for 
his safe keeping the same until lawfully called for.” 


Who can gainsay that, the aforesaid Wil- 
liams and Linsay having absconded, this 
action of the court was not equal and exact 
justice ? 
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“John Colyer is found guilty of petit larceny 
and it is ordered that the said John Colyer be taken 
to the stocks and that he there receive twenty lashes 
well laid on his bare back. From which judgment 
James Stewart, Esq., one of the justices dissents 
and enters his protest that he does not believe it 
to be Law.” 


This mode of punishment may be subject 
to criticism, but who shall say that the “dis- 
senting opinion” is improved upon, as to force 
of diction, at this day? 


“Ordered that Wm. Cooper an orphan Child 
about ten years old be bound to Ezekiel Abell 
Blacksmith until he attains to the age of Twenty 
one years. And said Abell binds himself to 
endeavor to learn said boy his Art and Mystery 
and to provide for said boy agreeable to act of 
Assembly.” 


This entry shows that the waif of the set- 
tlement was the ward of the court, —that 
the court was not too busy suppressing 
“toryism” to put the hand of the orphan in 
its own, 


“ Joseph Culton came into court and proved by 
the Oath of Alexander Moffett that he lost part of 
his left ear in a fight with a certain Charles Young 
and prays the same to be entered of record.” 


It was the oath that the said Joseph desired 
to have entered of record; and this presuma- 
bly that he might have a certified copy of the 
entry to take with him as he went farther 
westward, evidencing for him that his loss 
had been at the hands of Charles Young 
in open fight, rather than in some method 
despised by the frontiersmen. That the 
court was a socia/ factor, and given to vouch- 
ing for the good character of emigrants from 
its jurisdiction, is shown by the following: 


“ Ordered that the Clerk certify that Edmond 
Williams, Esqr., is a person of good behavior and 
honest character and that he be recommended to 
the favorable notice of all to whom he may have 
occasion to cultivate an Acquaintance.” 


“Chas. Robertson proved by the oath of John 
Sevier the conveyance of a certain tract or territory 





of land as in the deed prescribed from Oconastoto 
the Tennessee Warrior The Breed Slave Catcher 
Artacullacullah and Chinatah Chiefs of the Chero- 
kee nation and same is ordered to be recorded.” 


John Sevier, so often referred to in the 
quotations, was clerk of the court. He was 
a master-spirit among the settlers, and after- 
wards became one of the greatest Indian 
fighters of the Southwest, and dreaded as 
“ Nolachucky Jack” by the Cherokees, 

In 1788 another master-spirit, Andrew 
Jackson, came to Jonesborough, and entered 
upon a career that was destined to bring him 
into bitter rivalry with Sevier. Jackson had 
read law at Morganton, North Carolina, and 
upon coming to the bar set out for the coun- 
try across the mountains, commissioned by 
the authorities of North Carolina as prose- 
cuting attorney. One of his first contests at 
the bar was with Col. Waightsill Avery, men- 
tioned above. It is quite likely that Avery 
appeared in defence of some person indicted 
under the administration of the young prose- 
cuting attorney. Jackson’s first duel grew 
out of this contest. It seems that Colonel 
Avery had the better side of the cause, and 
that Jackson foresaw defeat, and tried to 
break his fall by a bit of pleasantry in the 
perpetration of a practical joke on his oppo- 
nent. Avery, as was the custom in those 
days of circuit riding, carried his few books 
and briefs in a pair of saddle-bags (the green 
bag was not for the frontier lawyer). Jack- 
son knew that the authority relied upon by 
Colonel Avery to win the case was Bacon’s 
“ Abridgments,” and knowing where the 
book was kept, he went to the saddle- 
bags and extracted the book, substituting 
a piece of bacon of the same ‘shape. 

When, in the course of his argument, 
Colonel Avery had occasion to appeal to his 
authority, he took from his saddle-bags the 
package and unfolded it before the court 
and jury. His precedent did not apply! Sus- 
pecting Jackson of being the guilty person, 
Colonel Avery turned upon him and abused 
him without stint. Jackson was much an- 
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gered in turn, and wrote upon the fly-leaf of 
a law-book this challenge : — 
August 12, 1788. 

Str, — When a man’s feeling and character are 
injured, he ought to seek a speedy redress; you 
rec’d a few lines from me yesterday & undoubtedly 
understand me. My character you have injured ; 
and farther you have insulted me in the presence 
of a court and large audience. I therefore call upon 
you as a gentleman to give satisfaction for the same ; 
and I further call upon you to give me an answer 
immediately without equivocation, and I hope you 
can do without dinner until the business is done ; 
for it is consistent with the character of a gentleman 
when he injures a man to make speedy reparation, 
therefore I hope you will not fail in meeting me 
this day from Yr obt st 

ANDREW JACKSON. 

To Co... AVERY. 


P. S. this Evening after court adjourned. 


Avery accepted the challenge, and the duel 
was fought at dusk of Aug. 12, 1788, in a 
ravine near the court-house in Jonesborough. 
After the exchange of a few shots, Jackson 
declared himself satisfied, and the antago- 
nists left the field to become and remain firm 
friends. 
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After the lapse of a number of years the 
young public prosecutor was made Judge. 
It was while holding the court at Jones- 
borough that the incident of Bean’s arrest 
by Jackson occurred. Judge Jackson, upon 
reprimanding the sheriff for his failure to 
take Bean into custody, and ordering the 
summoning of a posse, was himself sum- 
moned from the bench to take the desperado. 
Bean, learning that his honor was in the exe- 
cution of the summons, quailed and submitted 
to arrest. 

Andrew Jackson afterwards (1801-3) pre- 
sided over the Superior Court of Tennessee, 
and sat at Jonesborough in conjunction with 
Judge Hugh Lawson White. The minutes 
show the signatures of these two eminent 
men, side by side, in boldest script. In after 
years the two associates became leaders of 
rival factions in Tennessee politics and warm 
antagonists. In 1836 Judge White became 
an anti-Jacksonian candidate for the Presi- 
dency, against Van Buren, “the heir of 
Jackson.” The campaign in Tennessee was 
most bitter. Judge White carried the State, 
but Van Buren was easily elected by the 
nation at large. 
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THE FOUR COURTS FROM THE LIFFEY. 


THE HALL OF 


By Dennis W 


ITTLE change has been made in the 
Four Courts building since it was built 
in the beginning of the century. The front 
of gray stone remains untouched. Various 
law offices have been built out, at the back, 
as increase of business and more intricate 
systems demanded. A Land Commission 
Court —the outcome of recent legislation — 
has been founded, and the solicitors have 
fourid a home within the huge quadrangle 
These new courts and communities have 
made the building spread its wings a little; 
but the middle part, containing the dome, 
the Hall, and the courts, remains intact. 
Inside, however, the change has been 
marked enough, and the Hall has become 
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FOUR COURTS. 


DOoUTHWAITE. 


merely an antechamber and consulting-room 
to the courts themselves. The man-about- 
town no longer comes there to give and re- 
ceive a budget of news. The changing tide 
of fashion has ebbed south of the river, and 
has left the pile on Inns Quay stranded in 
the midst of a neighborhood largely given 
over to the great unwashed. The Dublin 
fldneur as seldom crosses the Liffey at this 
point as his London brother crosses the 
Thames ; he is a great stay-at-home, and not 
given to wandering among strange peoples. 
The Hall of Four Courts is now the market- 
place of the litigant, —- the dyopa wherein the 
solicitor engages his forensic laborer, and 
the junior stands all the day idle because 
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no man hath hired him. Even these, too, 
congregate more in the Library; and the 
days are few when the visitor would en- 
counter Sheil’s difficulty in threading the 
crowd, or stand. dazed at “the tumult of 
some thousand voices in ardent discussion.” 

It is only since the time of O’Connell that 


The Hall of Four Courts. 


the gossips have ceased to come; and the | 


fathers'of the bar, /audatores temporis actt, 
still tell of the crowd 
that thronged round 
the “ Kerry council- 
lor” as he talked, 
and of the bustle and 
laughter that filled the 
place, while they quote 
Tom Moore as only an 
Irishman can: — 


“T feel like one 
Who treads alone 
Some banquet hall 
serted; 
Whose lights are fled, 
Whose garlands dead, 
And all but he departed.” 


de- 


The groups one sees 
now are of the ordi- 
nary work-a-day sort. 
Barrister and solicitor 
are in close consulta- 
tion, while the client 
tries hard to catch 
amidst the legal jargon 
some details of his 
case. There is a small 


| 





THE COURT OF CHANCERY. 


cloud of witnesses, and a sprinkling of jurors. | 


Here and there a junior barrister runs (a 
junior never walks, lest the observer think 
that the Court is not waiting for him), ora 
senior passes with less haste and more dig- 
nity, from door to door. It should be said 
here that the name of Four Courts is now 
become, in some sort, a misnomer. 

Besides the establishment of some minor 
tribunals, the Court of Common Pleas has 
now become Queen’s Bench No. II., and the 
Exchequer is probably doomed. The ques- 
tion of its abolition is to come under discus- 
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sion when the tenure of its present Chief 
shall cease. Few doubt that Palles is the 
last of the Barons of the Court, and that one 
more “ancient form of party strife” is 
doomed. 

At the top of a spiral staircase, at the far 
end of the Hall, is the Library,—a long 
building, with galleries atop, in which sit 
those Chamber lawyers who wish to escape 
from the dust and din 
below. The first thing 
to strike the visitor is 
the Babel of tongues, 
sufficient, one would 
think, to make consul- 
tation difficult and 
work impossible. 
There is a throng of 
barristers running to 
and fro, some to seek 
places at the crowded, 
littered tables, others 
to search for missing 
bags or books, others 
in answer to the sten- 
torian hail of the door- 
keeper, whoannounces 
thata visitor seeks an 
interview. Atoneend 
of the building is a 
small wing, supposed 
to be set apart for the 
Chancery Bar. But the 
insidious Nisi Prius 
man haslongagoestab- 
lished a right to enter, and holds his consul- 
tations with his fellows, hard by the Equity 
lawyers, deep in black letter amidst the din. 
The outside world is not admitted here ; the 
solicitor, though he be the bearer of a brief, 
must have his barrister summoned to him, 
and adjourn to the Hall for further discusSion. 

From the gallery one looks down on a 
legal microcosm. One hears the keen-eyed, 
ready-witted advocate fight his battles o’er 
again, or tell the latest gossip of the Circuits, 
or the last good story from the Courts. And 
the grave Chamber lawyer, 
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“* Musing o’er the cases old, 
All that Ventris, Viner, Comyn, Saunders, Vesey, 
East have told,” 

will add his own jest, old as its author, and 
having the official stamp of an Equity judge. 
The juniors have their knots and gatherings, 
where the talk is not all of things legal, and 
shows that they are yet willing to turn aside 
from learning to be wise. And among all 
— from the dozen, to the junior barrister — 
is the sense of comradeship and freedom 
which comes to men who have worked and 
fought together. 
It is good to see 
the junior with 
his first brief 
take it to a 
Queen’s Counsel 
and Crown Pros- 
ecutor to boot, 
state his case, 
and receive in- 
structions and a 
hint ortwo. In- 
deed, to have the 
reputation in the 
Library of being 
a “safe opinion” 
is an enviable 
position, but one 
having its re- 
sponsibilities. It 
means that the- 
holder is guide, philosopher, and friend to the 
junior bar of Ireland. So far is the system 
carried that the junior becomes fastidious in 
his selection. The especial oracle whom he 
consults in criminal law is deserted for another 
if his problem relate to ejectment, and the 
man who has written a book is beset by 
seekers after knowledge on the subject of his 
treatise. But in no case is the oracle dumb. 
The books and briefs are thrown aside, and 


State business itself may wait while the com- | 
plicated issues of Smith v. Jones, being an | 


action for nuisance, and surely the strangest 
farrago ever enunciated by a first-briefed 


and excited junior, engages the attention of ' 
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her Majesty’s counsel learned in the law. 
It is agood old custom that would bear being 
copied in other crafts, where the atmosphere 
surrounding those at the top is too chill to 
invite the intrusion of the younger brethren. 

To say truth, the junior bar nowadays 
needs all the help and counsel he can find. 
There is no harder fight than that which 
awaits the student who, having left the 
King’s Inns and taken his degree, enters 
the Library with only his intellect and 
energy to help him. At the King’s Inns 
he may acquire 
all the profes- 
| sional equip- 

ment he needs. 
The days when 
one might, by a 
strict attention 
to the business 
of Term dinners, 
and in ignorance 
of the common 
law, yet become 
a barrister, are 





gone with the 
men who took 
their ease at 


their Inn in this 
fashion,and who 
yet left a repu- 
tation hard to 
live up to. 

The law student now undergoes a three 
years’ course of lectures, examinations, and 
reporting of cases which will teach him much 
theory and some practice. And so armed 
he goes down to the Law Courts to be 
“called” with a throng of interesting and 
interested spectators, whose looks of pride 


| are mingled with frank sorrow for the men 


of an older generation, when their briefs 
shall be taken away by this new Gil Blas, — 
“huitieme merveille du monde.” 

He finds himself one of an army of such 
portents who sit daily in the outer court 
watching for such crumbs as fall from the 
solicitors’ table. In the six years that follow 
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he learns many things. He discovers that 
a revising barristership zz esse is wortha 
judgeship zz posse. Like Richard Abinger, 
he writes for newspapers while waiting to 
be made Lord Chancellor, or reports the 
cases which he may not plead. Or he be- 
comes a standing mystery to his acquaint- 
ance, who “wonder how on earth he lives,” 
and forget to ask him to dinner. 

But there are many 
prizes, all offering a 
good position and an 
enticing lack of work. 
And for these there is 
always a fair field and 
no favor. Many a 
coatless back has 
donned in later years 
the ermine of a judge, 
and under the full- 
bottomed wig may be 
hidden a pate which 
once went bare to the 
roughest wind. 

It has been said by 
an Irish jurist that 
the business of the 
American courts is not 
much disturbed by 
formality. Nowadays 
the formality of the 
Irish courts, is not 
much disturbed by 
business. As in Eng- 
land, the interiors are 
not imposing, and there is the same impres- 
sion of cramped space and some dinginess. 
The single exception is the Bankruptcy 
Court, whose whitewashed walls and bright 
interior are a happy omen to those who seek 
its services. 

The fittings and appurtenances of each 
are much the same. In front of the Judges’ 
bench, with its canopy and stand of Royal 
Arms, is the solicitors’ table. To one end of 
this is fastened (in the Common Law courts) 
the arm-chair which takes the place of the 
witness-box in an English court. 








THE RIGHT HON. SIR PETER O'BRIEN. 
Lord Chief Justice of Ireland. 





Beyond | 


the table rise tier above tier small pens, in 
which sit the various counsel engaged in 
the case, who pore over huge briefs, and are 
ostentatiously indifferent to the arguments 
of “m’ learned friend,” now, after an hour’s 
discoursing, getting into the thread of his 
argument. Then come the juniors and such 
members of the bar as have chosen this par- 
ticular court in which to spend the morning. 
Lastly, high up at the 
back of the court is 
the gallery reserved 
for the spectators, 
which may be empty 
or cramped as _ the 
case is dull or attrac- 
tive to the lay mind. 

Of all the courts 
the Queen’s Bench 
and Nisi Prius are by 
far the most interest- 
ing. When the Court 
of Chancery is attrac- 
tive, it is by favor of 
the bench. It is good 
to see Lord Ash- 
bourne and Lord Jus- 
tice Fitzgibbon pitted 
one against the other 
in an Appeal case, 
while Lord Justice 
Barry gives his opin- 
ion in strong language 
and to the point. For 
the Lord Justice lives 
in extremis, and is in a perpetual state of 
amazement either at the effrontery of the 
appellant or the appalling ignorance of the 
court below. 

It is in the Common Law courts that the 
real human interest lies, There one may 
hear the typical Irish wit; there the hostile 
witness is butchered to make a Dublin holi- 
day, and the “gods” enjoy the spectacle of 
a good man struggling with a cross-examiner. 

The Nisi Prius leader is always sure of an 
audience; anu to this we may put down that 
discursive eloquence sometimes heard there 
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even now when this has become a super- 
fluous thing in courts of law. And besides 
an expectant audience there are other incite- 
ments to eloquence. An Irish jury and an 
English, for instance, are widely different 


| 
| 


bodies. The English lawyer who knows so | 
well that acme of Cockney respectability — | 


that phalanx of twelve faces of varying 
degrees of wooden stolidity, aptly called a 
“panel” — may well 
be excused if he drops 
oratory and sticks to 
his brief. They have 
come there with two 
ideas: the first, the 
awful solemnity of the 
occasion; the second, 
the conviction that 
the British juror is 
not to be hoodwinked. 
Hence they greet the 
advocate with an un- 
blinking stare, and 
oratorical _ flourishes 
with the suspicion 
that the orator is try- 
ing to impose on them, 
-an unfortunate de- 
cision for any jury to 
arrive at. In an Irish 
law-court he will find 
twelve men instead of 
an amalgam, and each 
man packed full of 
humors. The enthu- 
siast who during Butt’s speech for Duffy 
rose and shouted, “Hurrah for Repeal!” 
may be seen in any jury-box in Dublin to- 
day. He is a little more staid, as becomes 
his added years. But he is quick-witted 
and keenly critical, something of a humor- 
ist, and with an eager, speaking face, from 
which an old jury lawyer may almost tell 
how his case goes. Surely an ideal audi- 
ence for a speaker, and one that will lead 
him to do his best. 

In sketching a few of the important facts 





THE RIGHT HON. 





SAMUEL WALKER. 
Lord High Chancellor of Ireland. 


the Four Courts, one must certainly go both 
to bench and bar. Promotion is so quick 
and the judges are so many that, if the 
“bull” may be pardoned, the leaders of the 
bar must be looked for on the bench. In 
England, unless it be a very strong individ- 
uality, the man is usually merged in the 
position, so soon as a judge is made. But in 
Ireland the men go to the bench who in 
England join the Cab- 
inet ; they are mainly 
politicians retired from 
business. The judge- 
ships are the highest 
appointments in the 
country, — highest 
both in position and 
in salary, which ranges 
from 42,000 to £8,000 
per annum. In a 
country where busi- 
ness languishes and 
commercial enterprise 
is almost dead, these 
naturally draw _ the 
greatest intellects to 
compete for them. 
The way to the bench 
is almost invariably 
through the House of 
Commons, and_ the 
method finds its justi- 
fication in the splendid 
calibre of Ireland’s 
present jurists. Nor- 


| bury and Clare and Clonmell have found no 
| successors, and Ireland may point to her 


| judges to-day as presiding over one of the 


fairest tribunals in the world. 

The Right Hon. Samuel Walker, who holds 
the blue riband of the legal race, is probably 
the soundest lawyer at the Irish Bar. The 
making of a new Lord Chancellor is not 
infrequently made the occasion of a few sar- 
castic comments on a system which teaches 
a man to study politics if he wish to become 
a great lawyer. But nothing of the kind 


and features about the men most talked of at | could be said when Mr. Walker went to the 
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Woolsack. He was thirty-seven years a 


| Counsel in 1872. 


barrister, having been called in 1855, and in | 


that time had earned a reputation as the best 
opinion in the Four Courts. 
a really brilliant advocate, his speech being 
slow and with a curious falling inflection not 
likely to impress an Irish juror; but he was 
very sure, and had a marvellous grip of his 
case often inconvenient to his more showy 
opponents. 

When his facts had 
all been marshalled, 
his witnesses skilfully }~ 
treated, the judge pro- © 
pitiated, and all things 
in order, Mr. Walker 
was at his best. His 
plain, artless story was 
very taking, and the 
quiet undertone of 
sympathy for his oppo- 
nent as a well-mean- 
ing but misguided 
zealot not ineffective. 
Mr. Walker’s plain, 
unvarnished tale made 
him popular with the 
judges as a tribute 
to their perspicacity 
and the value of their 
time. 

Hence, judges being 
human, Mr. Walker 
was sometimes said 
to win more than his 


He was never | 


He was Mr. Gladstone’s 
Solicitor-General in 1883, and sat in the 
House of Commons as member for London- 
derry in the following year. He was Attor- 
ney-General in 1885-86, going out with his 
Premier on the Home Rule Bill. He will 
probably make an even better chancellor 


_than counsel; and no higher praise than 


| 
| 





RIGHT HON. A. M. 
Master of the Rolls. 


this could be given him. 

The Right Hon. 
Lord Chief - Justice 
O’Brien will always be 
known in Dublin as 
“Peter.” ‘Peter the 
Packer” was the name 
given him by the 
Nationalist press in 
the days when, as 
Attorney-General, he 
“packed” juries in 
order to gain a fair trial. 
The country folk then 
were not fond of Peter, 
and the newspaper 
teemed with testimo- 
nies to his innate wick- 
edness, and to the in- 
iquity which allowed 
him to decline the help 
oe of such friends of the 
CR Se _| prisoner as seemed 
a somewhat too eager to 
exercise their rights 
as jurors. Most men 
know the story of the 





PORTER. 


fair share of cases, and to increase the work | lady who wishing to plead in person was 


of the Court of Appeal. It was said of him, 
too, that he had never been known to press 
a point too far. So long as there seemed a 
chance of bringing the court to see the 
error of its ways, no man was so quietly per- 
sistent; but he could gauge its endurance 
to a nicety, and then refrain even from good 
words. 

Mr. Walker was born in Westmeath in 
1832, and was Trinity’s best classic and a 
gold medallist in’ his year. He joined the 
Home Circuit in 1855, and was made Queen’s 





asked if she had no friends to help her obtain 
counsel, and who answered that all the friends 
she had in the world were in the jury-box, 
Mr. O’Brien knew that story, as he knew 
most things about the Irish peasantry. It is 
well known that several times at the Special 
Commission was that prince of cross-exam- 
iners, Sir Charles Russell, foiled by some 
unlettered Galway peasant with just enough 
of legal learning to look on a cross-examiner 
as his naturalfoe. The peasantry could boast 
few such victories over “ Peter.” Even now 
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the hand has not lost its cunning. Often in 
the Nisi Prius Court one may see the Lord 
Chief Justice, suave, urbane, but very deter- 
mined, take a witness in hand and wring from 
him an answer, clear, definite, and precise. 
He is probably the most impressive judge on 
the Irish Bench. His sentences, delivered 
in grave, impassive tones and in splendid 
language, make his court much patronized 
by the bar and the 





as it were, infants together, and both have 
risen by the same strict attention to business. 
The son of a clergyman, he entered Queen’s 
College, Belfast, in 1853, and took his degree 
in 1856, being nineteen years of age. Four 
years later he was called to the bar in Dub- 
lin. His Belfast connection soon brought 
him a fair practice in commercial cases, 
making his junior years very prosperous 

ones. In twelve years 





public. 

One of his most 
impressive judgments 
was delivered last 
January. He had oc- 
casion to condemn the 
action of the Irish 
Chief Secretary, and 
one may be pardoned 
for suggesting of so 
ardent a_ politician 
that the knowledge 
that the Common Law 
of Ireland had given 
his late enemies into 
the hollow of his hand 
did not detract from 
the vigor of his lan- 
guage. It will long be 
remembered as a piece 
of stirring and dra- 
matic diction. He 
was in his time the 
best abused man in 
Ireland, but wisely 
‘‘ valued solid pudding against empty praise,” 
and having, like Tom Bowling, done his duty 
faithfully below, was raised to the bench 
at the early age of forty-six. He was born 
in 1842, called in 1865, became a Q.C. in 
1880, a Judge in 1889, and a Baronet in 
189QI. 

The Master of the Rolls is, like Baron 
Dowse, an Ulsterman, and far more akin 
than was the Baron to that serious and 
business-like community. 

Andrew Marshall Porter was born in 
Belfast in 1837, he and that city being, 





C. H. HEMPHILL, Q. C. 


< 


Solicitor-General. 





—~- from the dateof his call 
‘he became a Queen’s 
Counsel, and ten years 
afterwards, in 1882, 
entered Mr. Glad- 
stone’s ministry as 
Solicitor-General, be- 
coming Attorney-Gen- 
eral in the next -year. 
This post involved the 
prosecution of the 
Phoenix Park murder- 
ers, and here Mr. Por- 
ter set seal on his 
fame. Dublin was in 
a ferment, and clamor- 
ing for vengeance with 
that unreasoning haste 
which stamps a pop- 
ulace frightened for 
their lives. Mr. Por- 
ters calm, dispas- 
sionate conduct of the 
prosecution was a 
model of forensic judg- 
ment and skill. It was his last important 
case ; in the same year he was appointed to 
the Rolls. 

It was not thought that Mr. Porter had 
found a congenial post. The cumbrous 
machinery of the Equity Courts seemed ill 
calculated to bring out his powers of rapid 
work and business acumen. The man and 
the method would probably clash, and Irish 
Equity suitors would suffer. We do not 


| know if the prophecies were at first fulfilled. 


What is evident now is that the method has 
given way to the man, the delays and 
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uncertainty are minimized, and the court's 
jurisdiction availed of to its fullest extent. 
Nowhere are the rules so well observed; but 
the nice customs of Equity courtesy to the 
present Master, and he is at no time so 
happy as when proving the sweet reason- 
ableness of the methods of his court. But 
he is not much given to moralizing; this 
and an almost total lack of humor aid him 
in getting through 
more work than most ' 
of his predecessors 
and any living Irish | 
judge. 

The Macdermot, as | 
the prefix implies, is 
head of an ancient | 
Sligo family, and a 
prince of Irish blood. 
He may be said to be 
the first of the line 
who for some time | 
had anything but his | 
name in proof of his 
claim to princely dig- | 
nity. For most of | 
the estate had van- 
ished until the Attor- | 
ney-General won it | 
back by his exertions | 
at the bar. He was 
called in 1862, and for 
a long time was one 
of the most hard work- 
ing of juniors. Even 
now, when success has brought with it 
freedom from drudgery and a superfluity of 
“devils,” no man gets up the points of his 
case as the Macdermot does. His knowl- 
edge of the law of evidence is supreme, and 
his persistence in fighting a point so long as 
he has left a legal leg to stand on is a by- 
word in the courts. This persistence doubt- 
less arises not only from the man’s innate 
energy, but from a certain hot-blooded en- 
thusiasm ,which teaches him to make his 
client’s case his own; and to feel that if jus- 
tice be not done him the heavens will fall. 








THE RIGHT HON. THE MACDERMOT, Q. C. 


Attorney-General. 





In the election petitions of last year, in 
which the Macdermot was feed for the Anti- 
Parnellites, his zeal eclipsed all others. This 
alone would prove him the most earnest of 
Irishmen. Any man may be a good patriot, 
but it takes a real enthusiast to make a good 
mercenary. 

In his cross-examination there is no sub- 
terfuge or trickery. He hunts for a clew to 

the truth, and having 
found it, follows it up 
like a sleuth-hound to 
the end. 

Questions arerained 
on the witness with 
marvellous quickness, 
and although the 
method be not pretty 
and lacks finesse, it is 
usually very effective. 
In his manner to the 
judges he is bold al- 

' | most to a fault; few 
| men would hazard 
some of the remarks 
and suggestions which 
come from the At- 
torney-General in the 
heat of battle. 

The Macdermot be- 
came a Q.C. in 1877, 
and having passed 
through several minor 
appointments, was 
made Crown Prosecu- 
tor for the County of Dublin. He became 
Solicitor-General to Mr. Gladstone (for he is 
a Home Ruler as well as a Roman Catholic) 
in 1885. Onthe Premier’s return to office 
last August the Macdermot got one step 
higher in a career which will without doubt 
end on the bench. 

Charles Hare Hemphill, Solicitor-General, 
is a barrister of nearly fifty years’ standing, 
having been called in 1845. He entered 
Trinity College as a scholar in 1842, and 
proceeded to his B. A. in 1844. His has 
therefore been a long life, and one of tardy 





| 
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promotion. When the Attorney-General 
was called to the bar, Mr. Hemphill had 
lived for fifteen years the life of a busy 
junior, and was within two years of his silk 
gown ; he became a Q. C. in 1860. 

The most noticeable thing about him is 
his voice, which is even now, when the wear 
and tear of fifty years of court work bring 
an occasional jarring note, one of the finest 
in the Four Courts. 
His is a fine court 
presence, and there 
are few pleasanter per- 
sonalities than that 
which shows under the 
wig of her Majesty’s 
Solicitor-General. 
Nor is it a case of vor 
et preterea nihil. Mr. 
Hemphill — Sergeant 
Hemphill, as he has 
been dubbed since 
1881, when first he 
took the order of the 
coif — had at one time 
one of the finest all- 
round practices at the 
bar. Of late years he 
has been content in 
some part to narrow 
his business; but his 
appointment last Au- 
gust has brought him 
back into hard work, 
and made him one of 
the busiest of men. His court manner is 
perfect. There is an easy grace about his 
most damaging cross-examination which his 
opponents do not perhaps appreciate at its 
full worth. The sunny smile on his face as 
he makes certain personal and sympathetic 
inquiries betrays his victim into confidences 
‘whose value he does not realize until he 
hears them repeated in the Sergeant’s mel- 








T. L. O'SHAUGHNESSY, Q. C. 


Mr. Hemphill has never been in Parlia- 


| ment, but he can claim no credit for this. 


He has contested more than one constit- 
uency, but the electors have steadfastly de- 
clined to lend to the House of Commons, 
even for so short a time, so good a lawyer 
and so pleasant a gentleman. 

Thomas Lopdell O’Shaughnessy is prob- 
ably the best example we can give of the 
prosperous Nisi Prius 
advocate. There are 
people who think that 
he is the best “ all- 
round man” at the 
Irish Bar; and it is 
rumored that Mr. 
O’Shaughnessy him- 
self is of the number. 
He is quite of the 
old school of lawyer. 
Knowing not much 
law beyond the rudi- 
ments, and forgetting 
some of that if the 
time require it, he 
rings the old familiar 
changes on_ justice 
and right and com- 
mon sense or Com- 
mon Law as happens 
to be convenient. He 
discovers unheard-of 
villanies in his client’s 
opponent with a fresh- 
ness of horror and in- 
dignation that leads one to forget that he 


_ has been discovering these things for twenty 


low voice for the benefit of the jury. We | 


should not call him a great orator, but he | 


has a natural and wholesome eloquence very 
pleasant to listen to. 


| 


years, 

Mr. O’Shaughnessy’s tastes are catholic, 
and he is offered every kind of brief. You 
will find him fighting a breach of promise 
case to-day and a water-rate to-morrow. He 
will argue both, not with any marvellous 
eloquence, but with a rough and ready skill 
that adapts itself to all cases and loses 
very few. He is a great favorite with the 
gallery, which enjoys his mode of cross- 
examination, with its traps and pitfalls and 
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hectoring address. It is practically a duel 
between the witness and the lawyer; Mr. 
O'Shaughnessy, like Robin Hood, always 
tries a fall with his man rather than rely on 
his position to gain his ends. 

Mr. O’Shaughnessy was pitted against 
the Macdermot in the late election petitions, 
and fought his case with an energy and 
acuteness which did much to gain such a 
sweeping verdict for his side. He was 
called to the bar in 1872, and was made a 
Queen’s Counsel in 1889. 

We doubt the truth of the story that Baron 
Dowse mistook him for a lady when first he 
donned silk ; but his short stature and thin 
pale face make the tale dex trovato. 
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Such are a few of the leaders of the Irish 
Bar. It would be rash to say that in oratory 
they rank as high as did their forerunners. 
The opportunities for its display become 
rarer every day. Barristers are beginning 
to find that if speech is silver, a knowledge 
of the Land Acts is golden, and under the 
blighting influence of that belief the flowers 
of oratory wither. Demosthenes himself 
would become commonplace on inventories 
and bills of costs. But in legal learning the 
bar has made immense strides. 

It remains to be seen whether, under the 
new dispensation said to be drawing nigh, 
the Senate House on College Green will 
bring back the old oratorical splendor. 
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LICENSE OF SPEECH OF COUNSEL. 


By Irvinc BROWNE. 


N the amusing “ Legal Reminiscences” 
of Mr. Chittenden, in the “Green Bag” 
for July, he relates how he remarked to a 
jury, in reference to a false witness, that 
“they could see the lie run out of him as 
they had seen it run from a leach in the 
home soap-making of their early lives.” 
This was a good pun and an acute observa- 
tion, but it would have been dangerous “out 
West” or “down South,” for if it had been 
properly objected to, and the jury had not 
been warned by the judge to disregard it, a 
new trial might have resulted. 

In Lake Erie & W. Ry. Co. v. Cloes (Ind. 
App.), 32 N. E. Rep. 588, the counsel said, 
in reference to a remark made by a conduc- 
tor in expelling the plaintiff from a train, 
“the conduct of this conductor and these 
railroad employees shows that they have 
become like the corporation for whom they 
work,—that they have become so hard- 
hearted and unfeeling that they have no 
charity for their fellow-men.” This was 
held no error, and yet it was an accusation 
that the greatest of the three chief Christian 
virtues did not abide in the master or the 
servants. 

In Dale v. State, 88 Ga. 552, the remark of 
the prosecuting counsel that the jury knew 
the defendant’s history, and that a certain 
witness “lied from stem to stern,” was held 
not sufficient, in spite of the egregious mix- 
ing of metaphors, to warrant a new trial. 
A perjured ship is really a novel spectacle 
in a court-room. But this was where there 
was no objection, and the court warned the 
jury not to be carried away by the nautical 
allusion. It would seem that a ship might 
reasonably “ lie to.” 

In Henry v. Huff, 143 Pa. St. 548, it was 
held that allusions by counsel to the wealth 





or poverty of parties, the strength of corpo- 
rations, and the comparative helplessness of 
an individual are proper when made fairly 
and to stimulate the jury to careful and con- 
scientious action, but not when made for the 


evident purpose of inflaming their passions , 


and prejudices. 

But in Waterman v. Chicago & A. R. Co. 
82 Wis. 613, a new trial was granted be- 
cause counsel told the jury that if their 
award of damages should be regarded by 
the court as excessive, “it is our privilege 
to throw off as we see fit to,” and ‘“‘ Money 
may minister somewhat to his comfort, and 
shall not he have it from a company that is 
able to pay?” This seems a very hard bit 
for the mouth of counsel. 

Newman v. Vicksburg Ry. Co., 64 Miss. 
115, was a suit by a “poor negro” for the 
killing of his stock. Counsel intimated 
that the company, with its army of re- 
tainers, was more likely to overawe wit- 
nesses than was the poor negro whom he 
represented. He said that “these corpora- 
tions have grown to such a position that 
they seem to have been constructed that a 
few may live and fatten on the arterial blood 
of the country.” “Things have come to 
such a pass that a railroad company is very 
much injured if a humble man dares to bring 
them into the courts. If he appeals to the 
juries of the country, it is high treason.” 
“Ts it not a fact that it has never happened 
that a railroad employé has ever testified 
that he did anything to the damage of the 
company in litigation? It never has hap- 
pened, and never will till the last syllable of 
recorded time.” “If that horse had be- 
longed to that engineer, he would have been 
alive to-day.” It was held, however, that 
these remarks were not unduly inflamma- 

* 
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tory; and they do seem very mild and 
innocuous in this meridian. 

In Augusta, etc. R. Co. v. Randall, 85 Ga. 
297, a new trial was asked because counsel 
said, ‘‘ At all events, gentlemen, I believe, be- 
fore high Heaven, that if Mr. Mosher had 
not paid this visit to our witness this morn- 
ing, she would have fulfilled her promise, and 
would have come to court and testified in 
the case. It would have been improper for 
me to say what she would have testified to ; 
but we deem her testimony important — in 
fact, our most important witness — and were 
very anxious to have her present.” The 
appellate court held that counsel soared too 
high in these remarks, and allowed a new 
trial on account of his heavenly flight. 

In Cartwright v. State, 16 Tex. Ct. App. 
473; s.c. 49 Am. Rep. 826, the prosecuting 
attorney, having “ brought down the house” 
by his remarks, alluded to it as “a sponta- 
neous outburst of approval” by the audience 
of this cause, after they had heard it truth- 
fully represented by the State. The judge 
did not rebuke the “claque” nor the 
remarks. Result, cause “reversed and 
remanded.” 

In Tafft v. Fiske, 140 Mass. 250; s. c. 54 
Am. Rep. 459, a new trial was granted be- 
cause counsel commented on a discrepancy 
between the original and the amended an- 
swer, and argued therefrom that the defence 
was fictitious. 

In Brown v. Swineford, 42 Wis. 282; s. c. 


-28 Am. Rep. 582, an action of assault and 


battery, counsel, in order to enhance dam- 
ages, without evidence on the subject of de- 
fendant’s wealth, spoke of him as the servant 
of a wealthy railroad company. This was 
held material error, the court observing: 
“For all that appears in this case, the ap- 
pellant may be as poor as Job in his down- 
fall.” Why not “as poor as Job’s turkey ” ? 
The court further said: “It is to the honor 
of the bar that this is the first time that 
this question has come before this court.” 
This is somewhat ambiguous. Was the 
compliment directed to the bar on account 





of their self-control, or on account of their 
ignoring one: another’s loss of temper and 
improper allusions? But the court said 
they must make an example, although the 
offender was “an eminent member of the 
bar; a gentleman of high character, personal 
and professional, known to every member of 
this court ; whose professional ability needs 
no adventitious aid, and who probably fell 
into this error casually and inadvertently.” 
This was a “first-rate notice ;” and if I only 
knew the eminent gentleman’s name, I would 
gladly publish it, and thus give him a capital 
free advertisement. But the error seems 
very trivial. It by no means follows that 
because a master is wealthy his servant 
must be. Dr. Johnson’s aphorism, “ Who 
drives fat oxen must himself be fat,” does 
not apply. 

In Hatch v. State, 8 Tex. Ct. App. 416; 
s. c. 34 Am. Rep. 751, an indictment for 
forgery, the public prosecutor, in addressing 
the jury, denounced the defendant as a 
“fellow,” and a “land thief,’ and “as guilty 
as hell,” and declared that he had obtained 
a new trial “by a dodge and technicality,” 
and boasted of his ability to convict him 
before twelve honest men as often as he 
could get a new trial. The jury, not wish- 
ing to be deemed dishonest, convicted the 
defendant, and a new trial was granted on 
account of this language. It should seem 
that the prosecuting attorney ought not to 
have said “land thief,” for he ought to have 
known that real estate is not a subject of 
larceny! Commenting on his allusion to 
the “technicality ” for which a new trial had 
been awarded, the court remarked that all 
defences “are in a certain sense and to a 
certain extent ‘technical,’ and may in the 
estimation of some be mere ‘stumbling- 
blocks’ in the way of justice, and ‘foolish- 
ness’ in the way of a speedy enforcement of 
the law, just as the doctrines of Christianity 
at first were to the Jews a stumbling-block 
and to the Greeks foolishness. Yet they 
are rights, nevertheless,” etc. It seems that 
“the skilful counsel for defendant,” as the 
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trial judge explained, by interruptions and 
objections had sought “to entrap the able 
counsel employed in the prosecution by the 
State into some such intemperance of lan- 
guage and gross violation of the law as was 
indulged in by him,” and as the appellate 
court said, by this he was “‘ goaded into a 
perfect frenzy of irritation, which for the 
moment rendered him wholly oblivious or 
totally reckless of the consequences to fol- 
low.” (By the way, do consequences ever 
precede?) But although counsel could 
‘scarcely be blamed,” yet the defendant 
must not be allowed to suffer by reason of 
his loss of temper. 

In Coble v. Coble, 79 N. C. 589; s.c. 28 
Am. Rep. 338, plaintiff's counsel said, in 
addressing the jury, that “ no man who lived 
in defendant’s neighborhood could have any- 
thing but a bad character; that defendant 
polluted everything near him, or that he 
touched ; that he was like the upas-tree, shed- 
ding pestilence and corruption all around.” 
For this arborical allusion defendant was 
awarded a new trial, the court holding that 
it was not excused by “zeal of counsel or 
heat of debate.” So counsel were taught 
not to transplant the poisonous upas into 
the court-room. The allusion was all the 
more reprehensible because modern investi- 
gation shows that the deadly upas-tree never 
existed except in imagination, and on the 
stage in the opera of “ L’Africaine.” The 
upas-tree was again invoked, with the like 
result, in McDonald v. People, 126 Ill. 150; 
g Am. St. Rep. 547. Perhaps in this case 
the court were a little prejudiced against 





attorney, in argument, referred to deceased 
“‘as a veteran in the late war, who rendered 
meritorious service to the government, went 
to war, and would be the last man to call a 
woman a whore.” Held, noerror. But the 
argument seems to be a zon sequitur in assum- 
ing that war is a school of politeness, and 
that a man would refrain from calling a 
woman “that name”—as Desdemona puts 
it —if he thought it justified, simply because 
he had been engaged in the rough busi- 
ness of soldiering. The inhabitants of New 
Orleans did not derive this impression from 
General Butler’s celebrated order. 

In Huckshold v. St. Louis, I. M. & S. Ry. 
Co., 90 Mo. 548, counsel said to the jury: 
“In a case of this kind the law fixed the 
penalty at $5,000. What in the name of 
common sense do railroad companies care 
for $5,000? If they want to make issue, 
what in the name of common sense do they 
care for that? And yet they have the 
heart to come here and say that you ought 
to find a verdict for the defendant, and 
let the railroad companies kill all the men 
and boys they please.” To this objection 
was made, but the court declined to inter- 
fere. On review the court said: “ The trial 
judge, who had heard the speeches of oppos- 
ing counsel, and knew what, if anything, was 
said to provoke the last remarks of counsel 
in his closing speech, was in a better position 
than we are to determine whether he should 
or not interfere; and as to when, how, and 
to what a trial judge may interfere in any 
case must depend upon the exercise of a 


sound discretion, especially so in view of the 


counsel on account of his having (most | 


unwarrantably) alluded to them on the same 


trial, as ‘‘those seven wise men down at | 
| cover, if possible, how he inclines to view 


Ottawa.” Anyhow, they declared this repre- 


hensible language, and thus resented the im- | 
putation, probably deeming it “ sarkastikal.” | 
In People v. Rohl, New York Court of | 


Appeals, 33 N. E. Rep. 933, an indictment 


for murder, the defendant having testified | 


that the deceased had made an insulting | 


remark about defendant’s wife, the district | 


fact, within the knowledge of every trial judge 
as well as those who practise before him, that 
he is closely scrutinized by the jury to dis- 


the evidence ; and it is only when it cleariy 
appears that this discretion has been abused 
that we will interfere.” 

In Gulf, etc., R. Co. v. Wallen, 65 Tex. 568, 
counsel for the defendant, in his argument 
to the jury, made use of the following lan- 
guage: “ The plaintiff has no right to com- 
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plain of the railroad company; she jumped 
from the train on account of an alarm given 
by a Jew drummer, and if it had not been for 
that everlasting Jew drummer there would 
have been no trouble. There was no occa- 
sion for alarm, and if defendant had not been 
a corporation, and supposed to have plenty 
of money, there would have been no suit 
brought by plaintiff.” In the concluding 
argument for the plaintiff, counsel said: “The 
railroad company is a corporation without 
soul or conscience, but notwithstanding this, 
they have got a big pocket, and this you can 
reach, and if you fail to do it now, you may 
never again have the opportunity. The 
employees of a company will walk through 
the train and talk to passengers like pup- 
pies ” (who were the puppies ?) ; ‘‘ so while you 
have a chance, teach them the lesson that 
they cannot be reckless with so valuable a 
thing as human life.” The court observed : 
“The remarks excepted to in the closing 
speech of plaintiff's counsel were not author- 
ized by anything in the record; and in the 
remarks of opposing counsel, stated as provo- 
cation, we fail to discover any justification.” 
But a new trial was granted on another 
ground. So it seems that it is prudent for 
counsel to eschew remarks on the Wander- 
ing Jew. Besides, a Jew “ drummer” seems 
an anomaly. . Perhaps a Jews-harper was 
meant. 

In Sasse v. State, 68 Wis. 530, the district 
attorney spoke to the jury as follows: “The 
defendant committed a crime in the old 
country, in Germany, and he fled from justice. 
He engaged passage in one ship, and then in 
another. He landed in this country, and 
went to Philadelphia, committing a crime 
there. He admitted that he knocked a hole 
in a man’s head in the old country, and by 
his admission fled and committed a crime in 
Philadelphia, a crime on one of the citizens 
of this country.” To these remarks to the 
jury the defendant’s counsel objected. The 
Circuit Court overruled the objection, with 
the remark: “I suppose the previous history 
of the defendant may be given, but the fact 





that he committed one crime is no evidence 
that he committed this. The court permits 
the district attorney to proceed as far as to 
state the previous history of the defendant, 
with the suggestion, however, that because 
he committed one crime it is no evidence 
that he committed the crime of which he 
now stands charged.” To which ruling the 
defendant’s counsel excepted. The district 
attorney then proceeded as follows: “He 
assumed another man’s name. He obtained 
money under false pretences, and told how 
he came to commit the crime before stated.” 
The district attorney afterward repeated the 
remark that “ the defendant knocked a hole 
in a man’s head,’— was it not at Holy- 
head ?— which was also excepted to. The 
learned judge before whom the case was 
tried instructed the jury, in reference to 
these remarks of the district attorney, as fol- 
lows: “ You will not regard any statement 
of counsel that the defendant committed a 
crime in Germany, or that he was a fugitive 
from justice, or that he came here under an 
assumed name, all of which things are not 
in the case.” On denying the motion for a 
new trial in the case, the learned judge 
remarked as follows: ‘“ The district attorney 
stated in his opening that the defendant had 
been guilty of some crime in Germany, etc. 
Whether that be such an error as will reverse 
the judgment I am not certain. That it was 
error permitting the district attorney to make 
the statement I have n’t any doubt; but that 
it was cured I am of the impression. I am 
disposed to let the Supreme Court pass upon 
the question.” The court on appeal said, 
among other things :— 

“These remarks of the district attorney, 
so grossly improper, unprofessional, and un- 
just, and so repeated and asseverated to the 
jury, when their minds were entirely free 
from bias, prejudice, or partiality, when they 
had no knowledge or opinion of the defend- 
ant, or of the merits or demerits of his 
prosecution, and before they.had heard any 
evidence, and when they were bound to pre- 
sume him innocent, must have produced 
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an ineffaceable and permanent impression. 
What though they were told by the court 
that ‘the fact that the defendant committed 
one crime was no evidence that he committed 
this’? This language of the court came very 
near sanctioning the charge made by the dis- 
trict attorney, or taking it as true. It was 
enough that the defendant came before the 
jury for trial for this crime, already guilty 
of several other crimes, by the solemn and 
deliberate statement of this high and impar- 
tial officer of the State and of the court. It 
was impossible that he should have a per- 
fectly fair and impartial trial after this. I 
never heard of such an opening speech from 
a prosecuting officer before, and I question 
if there ever was one so violent and repre- 
hensible. Now that this case is before this 
court on this alleged error, to sanction it 
would overrule every previous case decided 


by this court in which such an error was | 


assigned, and be in conflict with all of the 
decisions of other courts upon this question. 
The remarks of counsel to the jury upon 
matters outside of the evidence in Bremmer 
v. Railway Co., 61 Wis. 114, which were 
deemed in that civil case sufficient error to 
reverse the judgment, were a thousand times 
more harmless. In Brown v. Swineford, 44 
Wis. 282, the remarks were far less objec- 
tionable, and they were held of sufficient 
consequence to reverse an otherwise merito- 
rious judgment. 
that case: ‘It is sufficient that the extra-pro- 
fessional statements of counsel may gravely 
prejudice the jury, and affect the verdict,’ 





Chief-Justice Ryan said in | 


citing Tucker v. Henniker, 41 N. H. 317; | 


State v. Smith, 75 N. C. 306; Ferguson 7. 
State, 49 Ind. 33. A great many similar 
cases are cited in the brief of the appellant’s 
counsel in that case, and in the brief of the 
learned counsel for the plaintiff in error in 
this case, to which reference may be had. 
For these very objectionable remarks of the 
district attorney, so approved by the court, 


witness for the prosecution was called, he 
did not respond, and the district-attorney 
said, ‘Perhaps some one has got hold of 
him.” Being rebuked by the trial court, he 
said, “I will prove it before I get through.” 
The appellate court said of this: “ He did 
not thereafter even offer to prove this charge. 
He evidently made this unfounded charge 
to prejudice the defendant’s case in the minds 
of the jury. This may not of itself be such 
an error as to warrant a reversal of the 
judgment, but it was grossly improper, and 
very unfair towards the prisoner, and was 
wickedly consistent with his preceding un- 
warrantable and reprehensible assault upon 
the defendant’s previous character.” But 
after this scoring we do not find any intima- 
tion that the district-attorney resigned his 
office ! 

In Pence v. State, 110 Ind. 95, the court 
said: ‘“‘ During his closing argument to the 
jury, the prosecuting attorney referred to 
the riots in Cincinnati, and the burning 
of the court-house by a mob, which had 
occurred recently before the trial. He 
assigned as a cause for the mob-violence, 
the lax administration of the criminal law 
in that city. The appellant objected to the 
reference thus made, and the conclusions 
drawn. The court overruled the objection. 
The remarks alluded to above had reference 
to-an historical event, concerning which the 
jury were supposed to be familiar, both in 
respect to its occurrence, and the causes to 
which it was attributed. As there was no 
allusion made to the defendant in that con- 
nection, or to his being in any manner con- 
cerned in the riots, we cannot say that the 
privilege of fair debate was transgressed. 

“In his closing argument, counsel for 
defendant, by way of illustrating the value 
of certain testimony given on behalf of the 
State to sustain the general reputation of a 


witness, said, in substance, that the witnesses 
| did not profess to have any knowledge of the 


we are compelled to reverse the judgment | 


of conviction in this case, and order a new 
trial.” 


In the same case, when the first | 


reputation of the witness whose testimony 
they were called to sustain, and that from 
the same standpoint he could personally 
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sustain the general reputation of the defend- 
ant. This was made the basis upon which 
the prosecutor said in argument that he had 
personal knowledge of the fact that defend- 
ant was reputed to be a hotel thief, and that 
he had been published and portrayed in the 
‘Police Gazette’ as such. The speech of the 
prosecutor went entirely beyond the bounds 
of propriety in that respect. It cannot be 
justified. There was a bare shadow of 
excuse for it in what was said by the defend- 
ant’s counsel. The remark should have been 
promptly withdrawn from the jury, and the 
court should have admonished both the jury 
and counsel, in no uncertain terms, in respect 
to their duty in that connection. This was 
not done. The evidence in the record, how- 
ever, fully sustains the verdict of the jury, 
and there was a shadow of excuse for the 
remarks. Under such circumstances, we 
have concluded, after some hesitation, that 
a reversal ought not to follow. Upon the 
evidence in the record, it seems to us that 
a conviction was at all events inevitable, and 
as the punishment assessed does not seem 
to have been out of proportion with the 
offence, we cannot see that there could have 
been any prejudice to the substantial rights 
of the appellant. In such a case we are not 
authorized to reverse.” 

In Moore v. State, 21 Tex. Ct. App. 666, a 
trial for assault with intent to commit rape, 
the district attorney, in his address to the 
‘ury, made use of the following language: 
“Gentlemen of the jury, a good jury of your 
county convicted the defendant of the offence 
with which he is now charged, upon a former 
and a previous ! indictment, and his attorneys 
appealed it to the Court of Appeals upon 
a trifling technicality in drawing the indict- 
ment; and that court reversed the case, and 
by taking advantage of this trifling techni- 
cality, without merit, he has caused your 
county great expense, which comes out of 
the pocket of every good tax-payer, your- 


1 This tautology reminds me of a witness whom I 
heard testify that he had “seen the defendant write fre- 
quently and often.” 





selves among the rest; and now, in view of 
these facts, I ask you to give him such a 
term in the penitentiary that will make up 
for this great expense he has caused upon a 
mere technicality.” (It is a little difficult to 
understand how “ this great expense” could 
be “made up” by subjecting the State to 
the maintenance of the prisoner for a term 
of years.) A new trial was granted for 
this, the court observing: “In many decis- 
ions this court has urged upon counsel, whose 
duty it is to prosecute the pleas of the State, 
to refrain from injecting into trials of cases 
of this kind any matter calculated to inflame 
the minds or excite the prejudice of the jury. 
If we could add anything to what has been 
said, or could use any language calculated to 
reach the minds and consciences of those to 
whom such admonitions are addressed, we 
would avail ourselves of the present occasion 
soto do. As we cannot, we can only reverse 
and remand the case, in the hope that the 
accused may secure a fair and impartial trial, 
according to law and according to those 
methods, alike ancient and honorable, which 
still obtain in all enlightened courts.” 

In Newton v. State, 21 Fla. 53, the prose- 
cuting attorney made a statement as to whata 
witness had told him out of court. The court 
said : “Instead of calling witnesses to impeach 
the witness, Cowan, Mr. Wilson makes his 
statement to the court and jury. ‘Statements 
of fact, not proved, and comment thereon 
are outside of the cause; they stand legally 
irrelevant to the matter in question, and are 
therefore not pertinent. If not pertinent, 
they are not within the privilege of counsel.’ 
In State v. Underwood, 77 N.C. 502, the 
court say: ‘We have in some cases ordered 
a new trial on account of the abuse of privi- 
lege by counsel, and will always do so when 
it seems probable that the defendant has been 
prejudiced on his trial by such abuse.’ In 
Jenkins v. North Carolina Ore Dressing Co., 
65 N.C. 563, the court uses the following 
language: ‘ But still it may be laid down as 
law, and not merely discretionary, that where 
the counsel grossly abuses his privilege to 
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the manifest prejudice of the opposite party, 
it is the duty of the judge to stop him then 
and there. And if he fails to do so, and the 
impropriety is gross, it is good ground for a 
new trial.’ See also State v. Williams, 65 
N.C. 505,” citing Tucker v. Henniker, 41 
N. H. 317. 

“The ninth error assigned is, ‘that the 
court erred in permitting the State’s attor- 
ney to argue in reference to the conviction 
of another person for another murder, as 
appears from the bill of exceptions.’ In the 
bill of exceptions the following facts appear: 
The State thereupon rested its case, and the 
defendant offered no evidence or testimony, 
and in the argument before the jury the 
State’s attorney said: ‘Because I say, and 
with all the earnestness with which I am 
capable, that there never was to my reading 
or knowledge a case of circumstantial evi- 
dence where every link was so perfect, where 
the facts were so overwhelming, and when 
the presumption of guilt was so startling in 
its conclusions, as in the case before you. 
If we cannot convict on this testimony, then 





there is a man under verdict of murder in the | 


first degree, now incarcerated in that jail, 
who ought to have the door of his prison- 
house opened, and—’ By Mr. Foster: ‘I 
object to his stating what is not in the evi- 
dence.’ By the Court: ‘ He is only using it 
as an argument.’ By Mr. Foster: ‘ Well, I 
except to that style of argument being used.’ 
Mr. Abrams then said: ‘I will suppose a 
case. I say there is the case of Palmer, 
which the learned writer stigmatizes in the 
severe language I have read to you — he 
says of him: ‘He was a model of physical 
health and strength, and was courageous, 
determined, and energetic. No one ever sug- 
gested there was a disposition toward madness 
in him; yet he was cruel, as treacherous, as 
greedy of money and pleasure, as brutally 
hard-hearted and sensual a wretch as it is 
possible even to imagine.’ Now you don’t 
find verdicts by comparison with verdicts in 
other cases, nor am I telling you what the 





testimony in that case was, but I am only 
stating to you that if this man were declared 
innocent no others should be punished.’... 

“If the remarks so made by counsel were 
pertinent in argument, they were proper for 
the consideration of the jury when they have 
retired to deliberate upon their verdict. His 
illustrations of the man convicted of murder, 
now in jail, who should be released, if no 
conviction was found in this case, and the 
other of the man Palmer, a supposititious 
case, were entirely outside of the record and 
the evidence, and were calculated to preju- 
dice the rights of the accused. The court, 
in answer to an objection interposed by 
counsel for accused, said ‘he is only using 
it as an argument,’ thus emphasizing the 
position taken by the State’s attorney, and 
giving it the force and weight of its approval.” 
A new trial was awarded. 

In Hardtke v. State,67 Wis. 552, it was said: 
“On the argument of the cause to the jury, 
the district attorney said: ‘The defendant 
confessed this crime to me.’ To this remark 
and others the defendant’s counsel objected, 
and excepted, and the record does not show 
that the court gave it any attention whatever. 
It is true that the court did not affirmatively 
rule on this objection of the defendant’s 
counsel, but by its silence the jury might 
have well understood that the court approved 
of it, or at least thought that there was noth- 
ing objectionable in the remark. It was so 
clearly not a correct statement of the facts 
proved that we think it was the duty of the 
court to have corrected it then and there. It 
was very material. There had been no evi- 
dence of one of the principal ingredients of 
the crime; and if this statement of the district 
attorney was accepted by the court and jury 
as true, it supplied all defects in the testi- 
mony, and was a full confession of the crime. 
With the errors already noticed in this most 
extraordinary trial, we cannot but think that 
this omission of the court to correct such a 
material and important misstatement of the 
evidence was also erroneous.” 
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A CONTRAST. 


By WENDELL P. STAFFORD. 


THENS reclined, but Sparta sat, 
To take the cup. 
Deliberating, Athens sat ; 
Sparta stood up. 


In speaking, Athens made a show 
Of word and wit. 

Spartan debate was Yes and No. 
That settled it. 


Athens, when all is vainly fought, 
Flies from the field. 





Sparta brings home, or else is brought 
Upon, the shield. 


The Attic pen was wielded well ; 
The world has read. 

What Lacedzmon had to tell, 
Her right arm said. 


Something the Spartan missed, but gained 
The power reserved 

That lets the crown pass unobtained, 
Not undeserved. 





LONDON LEGAL LETTER. 


Lonpon, Oct. 2, 1893. 
we the long vacation there is little of 
legal interest to record. 


| tion of the law of libel has meted out severe and 


Within the last few | 


weeks Lincoln’s Inn Hall has been the scene of | 


the annual conference of the Institute of Journal- 
ists, an association which grows every year in 
influence and popularity. One of the most inter- 
esting features of the proceedings was the paper 
entitled “‘ The Journalist before the Law,” read by 
Mr. Joseph R. Fisher. Mr. Fisher, who is a 
member. of the bar, and a specialist in everything 
pertaining to the law of libel and press law gener- 
ally, is also one of the ablest journalists in London. 
His views have commanded a large amount of 
attention among lawyers and journalists, as those 


of one specially qualified to deal with the subject. | 
Mr. Fisher is far from satisfied with the position of | 
the journalist before the law, and anticipates still | 


further encroachments on his liberty in the matter 
of privilege of parliament and contempt of court. 
Personally, I strongly favor the present attitude of 
parliament and the courts towards the press. There 
can be no reasonable doubt that many newspapers 
and periodicals would gravely transgress in many 
directions were judicial -vigilance and authority to 
be relaxed. Within recent years the administra- 





timely punishment to several journals, whose mor- 
dant columns had attacked the fair fame of worthy 
citizens. 

The vacancy in the Court of Appeal, occasioned 
by the promotion of Lord Justice Bowen to the 
House of Lords, has been filled up by the appoint- 
ment of Sir Horace Davey, the leader of the 
Chancery Bar. Had the new Lord Justice pos- 
sessed the slightest tincture of political aptitude, he 
would inevitably have reached the woolsack ; but 
his popular gifts are of the humblest order, and 
the ordinary elector never could appreciate the 
unique intellectual gifts which underlay a demeanor 
intensely frigid, and devoid of the magnetism 
necessary to the platform speaker. Some years 
ago, when an exceptional number of appeals from 
all parts of the empire stood in the lists of the 
judicial committee of the Privy Council, Sir Horace 
Davey appeared in almost every one, and his in- 
come reached a figure which has only once or 
twice been equalled or surpassed in the annals of 
the bar. He is regarded as not only the acutest 
but the most learned lawyer in England, and the 
very highest anticipations are formed of his future 
judicial career. 
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The demolition of Hare Court, prior to its being 
rebuilt, is now complete ; and Middle Temple Lane 
presents a strangely unfamiliar appearance, with 
the huge gap in its continuity occasioned by the 
process. In other thirty years the greater part of 
the Temple will have been rebuilt, and few of the 
quaint, dingy tenements will remain, — not alto- 
gether, I apprehend, to the satisfaction of the 
profession, for while the new sets of chambers 
possess what are styled modern conveniences, the 
rooms in the old buildings were in many respects 
more comfortable and more conveniently arranged. 

During the present recess I visited Edinburgh, 
and rambled through the Parliament House and 
the endless corridors of the magnificent library, of 
which the Faculty of Advocates is so justly proud. 
None of the libraries of the Inns of Court in Lon- 
don can for a moment compare with the legal 
department of the Advocates Library. While their 
shelves contain most well-known treatises of every- 
day importance, they are signally deficient in 
many juristic writings of a more recondite char- 
acter. 

Year by year there is a regular withdrawal from 





the ranks of the bar of a number of young men 
who have given the profession a period of trial, 
and finding it unproductive of satisfactory results, 
pursue occupation for their capacities elsewhere. 
Secretaryships of joint-stock companies are highly 
coveted ; journalism and literature of course absorb 
perhaps the greatest number, while here and there 
a despairing barrister becomes a schoolmaster, or 
enters some phase of commercial life which earlier 
in his career he would have heartily despised. It 
is a wise course to turn to some fresh industry ere 
the faculties have lost the necessary elasticity. In 
this respect the English barrister enjoys an indis- 
putable superiority to his Scottish brother. In 
the larger community little notice is taken of a 
man’s changing his profession, and few remember 
that the prosperous wine-merchant was a couple 
of years before a disappointed claimant for forensic 
glory ; but in Scotland it is different. Where society 
is conceived on so much smaller a scale, local curi- 
osity would continually track the career of an advo- 
cate who became a trader or a journalist. He 
would be branded as a failure, as one who began 
to build and was not able to finish. +2 
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CURRENT TOPICS. 


AMERICAN PROGRESS IN JURISPRUDENCE. — 
Among the notable papers prepared by- request 
for the Columbian Exposition at Chicago, was one 
by the veteran David Dudley Field, on ‘‘ American 
Progress in Jurisprudence,” characterized by the 
vigor, breadth, and acumen which have always 
marked his productions, and couched in a flawless 
and felicitous style. It is a proud record for our 
country which is here reviewed; and the eminent 
lawgiver might well exclaim, guorum pars mag- 
na fut. New York, under the teaching and leader- 
ship of Mr. Field, was the first community to reject 
those ‘‘ time-worn and worm-eaten, . . . cracked, dusty 
parchments on which was written the worst plan of 
entering the courts and getting out of them that the 
wit of man could devise,” and to adopt the plan 
under which “no suitor is turned away for defect of 
form, and no witness is rejected who has sense 
enough to think and voice enough to speak.” “ This 
grotesque machinery has been swept away wholly or 
in part in twenty-eight American States and Terri- 
tories;” and a similar reform is briskly agitating, 
with fair prospect of success, in Vermont, Illinois, 
Michigan, Virginia, and Alabama. The American 
example of the abolition of forms of action and the 
fusion of law and equity, was followed in 1873 in Eng- 
land; and the reform has extended to the English 
colonies of Victoria, Queensland, South Australia, 
Western Australia, New Zealand, Jamaica, St. Vin- 
cent, the Leeward Islands, British Honduras, Cam- 
bia, Grenada, Nova Scotia, Newfoundland, Ontario, 
and British Columbia. America moved early in the 
reform of allowing parties to testify for themselves 
in civil actions. 
cedure has been greatly ameliorated. America was 
the first to reject the monstrous inhumanity of refus- 


Not only civil but criminal pro- | 


BY IRVING BROWNE. 





ing counsel to the prisoner, and the gross absurdity | 


of shutting his mouth as a witness. (Right here let 
the Easy Chair take a little credit to himself for 
having been one of the earliest writers in behalf of 
these reforms in respect to evidence. His first legal 
writing was an essay in favor of allowing parties to 
civil suits to testify on their own behalf, published 
in the ‘* American Law Register,’”’ in 1857, with a 
careful editorial disclaimer of agreement with its 





novel sentiments!) ‘ There are already to be found 
in American Jurisprudence,” says Mr. Field, ‘ eigh- 
teen codes of criminal. procedure, five penal codes, 
and five general civil codes. Taken altogether, here 
is an array of fifty-six codes which the United States 
are able to present to the world as the fruit of the 
first century of independence, or rather, of the pres- 
ent half of it.” 


ELECTION OF JUDGES. — The foregoing are *‘ the 
bright figures of the shield,” says Mr. Field. He 
then proceeds to consider the reverse, on which he 
finds as blemishes, “the popular election of judges, 
allowing them short terms of office, and the increas- 
ing habit of spasmodic and excessive legislation.” 
In respect to the last two, few sober-minded per- 
sons will be found to disagree with Mr. Field. In 
respect to the first he is in opposition to the great 
majority of the people, and the more common prac- 
tice of the United States. Mr. Field states the 
statistics as follows : — 


“In eight of the forty-two States the judges of the 
highest courts are appointed by the governors, with the 
consent of the Senate or a legislature or a council; in 
seven they are elected by the Legislature; in twenty- 
seven they are elected by the people. In eight of the 
States ——- New Hampshire, Massachusetts, Connecticut, 
Delaware, North Carolina, South Carolina, Florida, and 
Alabama— the judges of the highest courts hold their 
offices during good behavior ; in six— New York, Penn- 
sylvania, Maryland, Louisiana, Tennessee, and West Vir- 
ginia — they hold for terms between ten and fifteen years ; 
in two — Illinois and Colorado —for nine years , in five — 
Virginia, Kentucky, Michigan, Arkansas, and Wyoming 
— for eight years; in Minnesota, for seven years ; in Ohio, 
for five years ; in Georgia, for three years ; in all the rest 
for six years, except that Vermont elects her judges 
annually by the Legislature, and Rhode Island elects hers 
by the Legislature to hold during its pleasure.” 


It seems to be eminently in accord with the theory 
of a republic that the citizens should elect their 
judges as well as their rulers. Going one step 
farther, it seems axiomatic that the people of any 
community are just as fit to choose their judges as 
to choose a single agent or several agents to appoint 
them. Bringing the question to the test of experi- 
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ence, considering the number of those appointed 
and of those elected, is there any manifest superior- 
ity in the former, and are such courts more deeply 
fixed in the confidence of the people? We submit 
a negative answer. Looking at the State of New 
York, for example, that State has elected a very 
great number of judges, all of a good measure of 
ability, and all of a high degree of integrity, with 
two or three notorious exceptions growing out of the 
general demoralization of the times in politics, which 
probably would have infested the appointing as well 
as the electing power. It is common, at least in the 
State of New York, for both parties to agree on the 
re-election of an incumbent who has won the respect 
and favor of the community in long service. Emi- 
nent examples have been made in New York in the 
case of several judges of the highest court within a 
few years. Wecan imagine nothing worse in that 
State than to put the appointing power in the hands 
of the governor, except to intrust it to one of those 
unspeakable legislatures! It is our belief that with 
the reasonably long term of office which prevails in 
New York and Pennsylvania the elective system 
is preferable. Even with the appointing system we 
should deprecate the life tenure. It is within the 
recollection of all our readers that in the Federal 
Supreme Court one judge died in office, after years 
of incapacity, because he had not mind enough to 
resign, and another clung to the office four years 
after he ceased to perform any judicial labor, in 
order to be qualified to draw his pension! These 
inconveniences may at least be considered when the 
occasional unworthiness of a judge is urged against 
the election system. It is putting a dangerous 
power into the hands of a State governor to allow 
him to appoint judges for life. He may appoint all 
or many of his own party, and thus in time the court 
may be permanently in opposition to the preferences 
of the people. This we do not believe to be fair, 
although we hardly need say that we deprecate 
politics on the bench, and we may add that we 
believe they seldom find a lodgment there. How 
fair and unbiassed elected judges can be has been 
strikingly illustrated in the last few years in the 
decisions upon questions of districting and elections. 
At all events, it is reasonably certain that the people 
of the twenty-seven States mentioned by Mr. Field 
are not going to relinquish or delegate this power ; 
and it behooves all good citizens to make the best 
of the situation. 


APPOINTMENT OF MR. JUSTICE HORNBLOWER. — 
This appointment has elicited universal approval. 
The gentleman has had but two predecessors who 
were younger at the time of appointment. It is well 
to put young blood into the court, notwithstanding 
Mr. Hornblower’s youthfulness almost exactly par- 





allels that of Mr. Skimpin, who was ‘‘a promising 
young man of two or three and forty.”’ Mr. Horn- 
blower is undoubtedly a very good lawyer, although 
not of the broadest cast of mind, and will probably, 
after some experience, satisfactorily fill the place of 
Mr. Justice Blatchford. We should say that the cast 
of his mind is rather judicial than toward advocacy, 
that he has a calm and dispassionate judgment, and 
that his integrity is spotless. The Easy Chair has 
an old but good-natured quarrel with Mr. Horn- 
blower in respect to general codification, of which 
measure he has always been an influential, indus- 
trious, and ingenious opponent. Probably this is 
what leads us to think that there are broader minds 
than his, for we cannot conceive that any broad 
intellect can bring itself to believe that it is impos- 
sible or impolitic to write the laws in statutes, when 
it has so long been done in decisions. Perhaps a 
few years of judicial experience will tend to modify 
his opinions on this subject. But this is aside 
from the question of the new justice’s probable 
merits as a magistrate. He has learning, dignity, 
and industry, and will not give reason for any dimi- 
nution of the popular respect for the most sacred of 
our country’s institutions. It is gratifying to ob- 
serve that so respectable an appointment is put to 
the President’s credit by men of all parties. 


THE F.iitcH oF Bacon. — The stability of Eng- 
lish customs is well illustrated in a recent incident 
which we find chronicled in the London “ Tele- 
graph,” as follows : — 


“Two young married couples presented themselves 
before a jury of maidens and bachelors in the quaint old 
town of Dunmow, Essex, yesterday, and claimed the flitch 
of bacon, the annual award which has made the place so 
famous. The presiding judge was a local auctioneer, who 
administered to the candidates the customary oath where- 
by they swore that for a year and a day they had ‘ne’er 
made nuptial transgression,’ nor ‘ offended each other in 
word or in deed,’ nor ‘since the church clerk said 
“ Amen,” wished themselves unmarried again.’ Mr. 
Francis Webb, a railway clerk of Wednesbury, and his 
wife, were the first to submit to the ordeal of a searching 
cross-examination. Counsel on their behalf having eli- 
cited that, ‘ by means of their quiet, peaceable, tender, and 
loving’ life they were fit and qualified persons to receive 
the coveted distinction, another lawyer rose in the ca- 
pacity of ‘devil’s advocate’ and sought to throw doubt 
on their story. Failing in this, he next applied himself 
to weakening the case of Mr. and Mrs. Philip Garner of 
West Molesey, Surrey; but the horse-slaughterer and his 
wife also proved too much for him. The cross-examina- 
tion afforded unbounded amusement to the assembled 
audience, who were highly delighted when a verdict was 
given in favor of both coupies. At the close of the trial 
the winners were required to kneel on sharp stones and 
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take the necessary oath in the presence of some thousands 
of spectators. A third couple from Birmingham was 
prevented by illness from engaging in the contest.” 


Over the mantel in Sir Walter Scott’s library at 
Abbotsford, hangs a print after Stothard’s painting 
of the “ Procession of the Flitch of Bacon,”’ showing 
the loving pair on one horse, escorted by their 
friends on horseback, and preceded by a piper and 
one bearing the coveted edible. Why does not 
Chicago offer a prize of this kind— it is directly in 
her line —as an offset to her somewhat too ener- 
getic divorce business ? 


AMERICAN BAR ASSOCIATION. — This- body did 
several commendable things which we failed to 
chronicle last month. It abolished the award of 
gold medals for eminent services in law reform. 
This prevailed by the casting vote of the president. 
Fifty-one voted. The only award ever made was the 
double award to Lord Selborne and David Dudley 
Field. The association elected Judge Cooley presi- 


- dent for the ensuing year. No fitter selection could 


have been made. To praise this great constitu- 
tional lawyer would be like painting refined gold. 
He has the admiration for his abilities and his 
achievement, and the sympathy in his declining 
health, of every lawyer in the United States. At 
the banquet a toast was drunk to Mr. Edward Otis 
Hinkley, Professor Baldwin responding. Mr. Hinkley 
has retired from the office of secretary of the asso- 
ciation, which he had held from the beginning. A 
more efficient officer or a more courteous gentle- 
man cannot be imagined. He went out in a blaze 
of glory, too, for he made an admirable speech in 
favor of congressional legislation for the indemnity 
of aliens suffering from unlawful conduct of our 
citizens, on which we commented last month. About 
one hundred members sat down at the ‘ banquet.” 
How many stood up at the close is not recorded. 
There is always a quorum on such occasions, with- 
out resorting to Mr. Reed’s stringent measures ; and 
they all act promptly and without filibustering. 


Bocus. — As we are informed by one of our ex- 
changes, Mr. F. K. Munton, in a lecture delivered 
in London, on “Bogus Concerns,” began by ex- 
plaining what he meant by the term. Although the 
word ‘bogus’? might sound unparliamentary, a 
little research had satisfied him that it was not in- 
appropriate, as he found the origin of the term to be 
as follows: Early in the present century a person 
named Borghese was convicted in America of a 
series of robberies founded on the issue of bills 
of exchange, either jn counterfeit names, or pay- 
able at imaginary banks; and the extraordinary suc- 





cess which attended these frauds before their exposure 
gave rise to the popular description of any counter- 
feit transaction as a “Borghese” one, the word 
being corrupted by easy transition to “ borgus,” and 
ultimately into ‘‘bogus.” Mr. Munton probably 
took it for granted that the term was an “ American- 
ism,” and looking into Bartlett's Dictionary of 
Americanisms, found that explanation given and 
credited to the ‘* Boston Courier” of June 12, 1857. 
Exactly how the ‘‘ Courier” should have acquired 
this exclusive information in the nature of a ‘‘ scoop” 
does not appear. It sounds extremely fanciful. If 
the reduced Italian noble attached his family name 
to his financial operations, it probably would have 
appeared in England on his way to America. The 
“Century Dictionary” does not give this derivation, 
but suggests “ bagasse,’’ sugar-cane refuse. 


COMPULSORY CORPOREAL EXAMINATIONS. — The 
Legislature of New York at the last session passed 
a law enacting that in an action for damages for 
personal injuries, the defendant may have an order 
providing for the physical examination of the plain- 
tiff, before trial, by physicians or surgeons to be 
appointed by the court, under such directions and 
restrictions as shall appear proper to the court, and 
upon satisfactory evidence that the defendant is 
ignorant of the nature or extent of the injuries. This 
is a recognition of the late decision of the Court of 
Appeals in McQuignan v. Ry. Co., 129 N. Y. 50, 
following Union Pac. Ry. Co. v. Botsford, 141 U.S. 
250, holding that no such power exists at common 
law. There would seem to be no doubt of its con- 
stitutionality, as a rule of evidence. We do not 
believe in its policy, for it is evident that it will be . 
much resorted to, as for example by’ railroad com- 
panies, to terrify and deter such parties as women 
from bringing suit. The proper way is to let the 
jury judge of the weight of the evidence which the 
plaintiff brings. In most cases it is perfectly satis- 
factory one way or the other. At all events, it is 
apparent that the act has one grave defect. Such an 


.order should not be granted unless it is made clearly 


to appear that the alleged injury is of such a char- 
acter that oral testimony of experts on the trial will 
not disclose it. Mere “ignorance” is not enough. 


LEGAL PORTRAITS.— It behooves us to speak 
well of legal portraits when they are good. “’Tis 
an ill bird,” etc. Two large groups of such reach 
us from the Lawyers’ International Publishing Co. 
of Kansas City, Mo. Each contains some seventy 
small portraits, inscribed in every instance with the 
date of birth of the subject, and of death in case 
of those deceased. In most instances they are sur- 
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prisingly good likenesses, and are all well executed. | 


They comprise the greatest of living and dead law- 
yers and judges of past and present times. We have 
thought them worthy of framing and hanging up in 
our office, and cordially recommend others to do 
likewise. Very likely, in these “stringent” times, 
the publishers would not object to the purchaser’s 
“hanging up” the payment for a reasonable period. 





A CorREcTION. —A mistake, which the Easy 
Chair very much regrets, crept (they always “creep,” 
never seem able to go upright) into its account of 
the late conference at Milwaukee of the States Com- 
missions on Uniform Legislation. It was stated that 
Mississippi was not represented there. On the con- 
trary, two of the commissioners from that State were 
present, — Mr. Thompson, who travelled nine hun- 
dred miles, and Mr. Sullivan, who travelled seven 
hundred miles, both at their own expense. We 
hope these gentlemen will accept our apology for 
the error, which of course was inadvertent, but never- 
theless very careless. It is to be hoped that Missis- 
sippi, and the other States which do not pay even the 
expenses of their commissioners, will see the fairness 
of doing so. 


NOTES OF CASES. 


POLYPHEMUS’ TWIN. — Under the head or “ The 
Case of Polyphemus ” we recently discoursed in this 
department of Bawden v. Liverpool, etc., Assurance 
Co., 2 Q. B. Div. (1892) 534; 46 Alb. L. J. 390, the 
case of the one-eyed man insured against accident 
producing “complete and irrevocable loss of sight in 
one eye” or “to both eyes,” in which it was held 
that he might recover as for the loss of sight of both 
eyes upon the loss of sight of his onlyeye. Now we 
discover that this was anticipated in Pennsylvania, in 
1891, in Humphreys v. Nat. Ben. Ass’n, 11 Lawy. 
Rep. Ann. 564. The facts were precisely the same 
in both cases, except that in the latter the policy did 
not provide for loss of one eye, but only for “ total and 
permanent loss of sight of both eyes;” and it was 
held that the Cyclopean plaintiff might recover there- 
for upon the loss of his single eye. The court 
said: — 

“ The loss of one eye to him was precisely the same as 
the loss of both eyes by an ordinary man. It is total 
blindness in either case. There is no provision in the 
policy for the loss of one eye, as there is for the loss of 
one arm or one leg. The reason is plain. The loss of 
one eye does not produce a ‘ total and permanent loss of 
sight.’ For all practical purposes a man with one eye can 
still follow his occupation and gain his living, while the 
loss of an arm or leg is a disability which seriously inter- 





feres with his ability to earn his bread ; hence it was that 
the policy provided, or rather defined, the ‘loss of sight’ 
as the ‘loss of both eyes.’ It was the loss of sight which 
was insured against; and this was just as complete in the 
plaintiff’s case as though both eyes had been lost during 
the life of the policy. Assuming that the company in- 
tended to insure the plaintiff against something, and that 
that something was the loss of his sight, the most that can 
be said is that having but one eye the risk was increased ; 
but the risk was not increased after the policy was issued. 

“Tt is reasonable that the parties did not intend the 
policy to cover the matter of eyesight at all? Yet this is 
the conclusion we must come to, if we sustain the defend- 
ant’s contention. Where the terms of a policy are sus- 
ceptible, without violence, of two interpretations, that 
construction which is most favorable to the insured, in 
order td indemnify him against loss sustained, should be 
adopted. Teutonia F. Ins. Co. v. Mund, 102 Penn. St. 89; 
Burkhard v. Travelers’ Ins. Co., id. 262.” 


This is a striking proof that there is no case so 
queer that another just about like it does not turn up 
about the same time. 





VOLENTI NON FIT. — In Fitzgerald v. Connecticut 
River Paper Co., 155 Mass. 155, it was held that a 
female employee in a mill the steps of which are 
slippery from the freezing of exhaust steam from the 
engine, is not negligent in law in using the steps in 
her exit from the building, although she knew of 
their slippery condition. Knowlton, J., devotes six 
pages to a learned review of the doctrine of Volenti 
non fit injuria, citing nearby fifty authorities. He 
finally observes: “ Besides, there was evidence tend- 
ing to show that she had no way of leaving the de- 
fendant’s mill except by going down the steps, and 
that was important to be considered in deciding 
whether she took the risk voluntarily.” Well, we 
should say so! And we should say that this was 
absolutely decisive of the case without any discus- 
sion of volenti non fit. She took the only way out 
provided by her employer, and owing to his negli- 
gence was injured on that way. She was not bound 
to stay in the mill until warm weather, nor to jump 
out of window, nor to yell for the hook-and-ladder 
company. We should have decided that case in just 
four lines, as the learned judge substantially did 
when he had got over the case-learning that had 
nothing to do with the case. This volume contains 
thirty-one cases of negligence resulting in personal 
injuries ! 





CONTRACT FOR BENEFIT OF STRANGERS. — This 
subject has been considerably mooted in the Ameri- 
can courts, and the doctrine of the leading cases of 
King v. Whitely, 10 Paige, 465, and Lawrence v. 
Fox, 20 N. Y. 268, although followed in that State, 
has met with some criticisms and limitations else- 
where. In Jefferson v. Asch, Minnesota Supreme 
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Court, June, 1893, it was held that “a stranger to a 
contract between others, in which one of the parties 
promises to do something for the benefit of such 
stranger, there being nothing but the promise, no 
consideration from such stranger, and no duty or 
obligation to him on the part of the promisee, cannot 
recover upon it.””, The court said :— 


“ The decision in 10 Paige was followed in Trotter v. 
Hughes (12 N. Y. 74), and approved in Garnsey v. Rogers 
(47 N. Y. 233). In Vrooman v. Turner (69 N. Y. 280), 
similar in its facts to the case in 10 Paige, the court go 
over the whole ground, recognize the decision in Lawrence 
v. Fox, and hold the two decisions consistent, and follow 
that in 10 Paige. It lays down this rule. ‘To give a 
third party who may derive a benefit from the perform- 
ance of the promise an action, there must be, first, an 
intent by the promisee to secure some benefit to the third 
party; and, second, some privity between the two, — the 
promisee and the party to be benefited, — and some obliga- 
tion or duty from the former to the latter, which would give 
him a legal or equitable claim to the benefit of the prom- 
ise, or an equivalent from him personally.” ‘There must 
be either a new consideration, or some prior right or 
claim against one of the contracting parties, by which he 
has a legal interest in the performance of the agreement ;’ 
and ‘there must be some legal right, founded upon some 
obligation of the promisee, in the third party, to adopt 
and claim the promise as made for his benefit.” In some 
cases, near relationship, as of father and daughter, or uncle 
and nephew, has been held to supply the place of a 
strictly legal right in the third party (Dutton v. Pool, 
1 Vent. 318; Felton v. Dickinson, 10 Mass. 287), are 
instances of such. To enforce such a promise in favor 
of a third party, where there is no obligation to benefit 
him on the part of the promisor or promisee, nor any- 
thing such as near relationship, nor any consideration 
from the third party, would be much like a gratuity. 
. . . The question was considered and the cases in Massa- 
chusetts summed up in an able and exhaustive opinion 
by Metcalf, J., in Mellen v. Whipple (1 Gray, 317). That 
was the case of an agreement by a grantee of real estate 
to pay a mortgage for which the grantor was not person- 
ally liable. It was held the creditor could not recover 
from the grantee. The court attempts to classify the 
cases in that State in which one not a party to the promise 
has been permitted to sue uponit. The classification may 
be briefly stated as: First, cases where the defendant 
has in his hands money which in equity and good con- 
science belongs to the plaintiff — as, if A. put money or 
property in the hands of B. as a fund from which A.’s 
creditors are to be paid, and B. has promised expressly or 
impliedly to pay such creditors; second, cases where a 
near relationship, as father and child, or uncle and nephew, 
exists between the promisee and the person to be bene- 
fited; third, cases, of which Brewer v Dyer (7 Cush. 337) 
is an instance, in which the defendant agreed with a 
lessee of premises to take the lease and pay the rent to 
the lessor, and entered with the knowledge of the lessor, 
paid him the rent for a year, and then left before the term 
expired. We have referred so fully to the decisions in 
New York and Massachusetts, because in those States 
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the question has more frequently arisen, and been more 
ably and thoroughly discussed, than elsewhere in this 
country. There has been no decision of this court at 
variance with the rule as held in those two States. . . . 
Without undertaking to lay down a general rule defining 
when a stranger to a promise between others may sue to 
enforce it, we are prepared to say that, where there is 
nothing but the promise, no consideration from such 
stranger, and no duty or obligation to him on the part of 
the promisee, he cannot sue upon it. Such is this case.” 





CRIMINAL INADVERTENCE.— A very awkward 
case of what Richard Grant White used to call 
* heterophemy ” occurred in Hawkins v. State, Flo- 
rida Supreme Court, July 15, 1893. In the margin of 
the written instructions, which the jury were per- 
mitted to take to their room, the judge, in one 
instance of a charge asked by the prisoner, wrote 
“guilty? instead of “given.” The conviction of 
murder was reversed for this reason, the appellate 
court evidently deeming that the trial judge had thus 
incautiously spoken his mind. They remarked: — 


“ But however absent-mindedly or unintentionally it was 
written upon the charge, the question for our considera- 
tion is, was it, in the hands of the jury in their room, 
calculated to injuriously affect the defendants? We think 
that it was. There are but two words —‘ guilty,’ ‘ inno- 
cent’—that we know of in the English vocabulary that, 
when put singly and alone before the eyes of the jury, 
can so completely and effectually sum up and convey to 
their minds the conclusions of the judge upon the entire 
testimony in the case. Had he written the one word 
‘innocent’ on the charge, the thought conveyed thereby 
would have been, ‘These people are innocent The 
proofs are insufficient to establish their guilt;’ on the 
other hand, the writing of the word ‘ guilty’ was tanta- 
mount to saying, ‘The proofs are ample to establish their 
guilt. ‘In my judgment, they are guilty,’ —either of which 
declarations would have been an unwarranted invasion 
by the court of the exclusive province of the jury to pass 
upon the facts. Though the jury may have been im- 
pressed with the idea that the writing of the word was 
unintentional on the judge’s part, and due to absent- 
mindedness, even then it was calculated to convey to 
their minds the idea that the judge inadvertently gave 
expression to that which was uppermost in his mind. All 
of which was seriously harmful to the defendants. The 
writing of this word by the court upon the margin of the 
charge, and then sent with the jury to their room, to say 
the least, was so wide a deviation from the ordinary pro- 
ceedings and forms provided by law for the securement 
to the defendants of a fair and impartial trial, that they 
were entitled to require at the hands of the State satisfac- 
tory evidence that they had not been injured by reason of 
such departure from the usual forms, and the burden was 
not upon them to show affirmatively that such departure 
had been the probable cause of their conviction.” 


As the sentence was not capital, this seems an 
extra-humane construction. Lynch courts are not 
subject to such mistakes at least. 
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Women Lawyers. — In a proceeding entitled /x 
re Leach, decided in the Supreme Court of Indiana, 
in June, 1893, it was held that a provision of the 
Constitution and Revised Statutes of that State, that 
every person of good moral character, being a voter, 
shall be entitled to admission to the bar, and shall on 
application be admitted, on prescribed conditions, does 
not, by implication, exclude women from the practice 
of the law, there being no common law inhibition, and 
it being elsewhere provided in the Constitution that 
no privileges shall be granted to any citizen which 
shall not on the same terms belong to all citizens. 
The court said: — 


“‘ We have searched in vain for any expression from the 
common law excluding women from the profession of the 
law. Whatever the objections of the common law of 
England, there is a law higher in this country, and better 
suited to the rights and liberties of American citizens, — 
that law which accords to every citizen the natural right 
to gain a livelihood by intelligence, honesty, and industry 
in the arts, the sciences, the professions, or other vocations. 
This right may not, of course, be pursued in violation of 
law, but must be held to exist as long as not forbidden by 
law. We are not unmindful that other States — notably 
Illinois, Wisconsin, Oregon, Maryland, and Massachusetts 
— have held that, in the absence of an express grant of 
the privilege, it may not be conferred upon women. In 
some instances the holding has been upon constitutional 
provisions unlike that of this State, and in others, upon 
what we are constrained to believe an erroneous recogni- 
tion of a supposed common law inhibition. However, 
each of the States named made haste to create by legisla- 
tion the right which it was supposed was forbidden by 
the common law, and thereby recognized the progress 
of American women beyond the narrow limits prescribed 
in Westminster Hall. . . . The fact that the framers of the 
Constitution, or the legislators, in enacting our statute, 
did not anticipate a condition of society when women 
might desire to enter the profession of law for a liveli- 
hood, cannot prevail as against their right to do so inde- 
pendently of either. As said by the Supreme Court of 
Connecticut, in considering this question: ‘If we hold 
that the construction of the statute is to be determined 
by the admitted fact that its application to women was 
not in the minds of the legislators when it was passed, 
where shall we draw the line? All progress in social 
matters is gradual. We pass almost imperceptibly from 
a state of public opinion that utterly condemns some 
course of action to one that strongly approves it. At 
what point in the history of this change shall we regard a 
statute, the construction of which is to be affected by it, 
as passed in contemplation of it?’ (Z# re Hall, 50 Conn. 
131.) Our position is not that the constitutional and 
legislative grants of power to practise were adopted with 
a view to including women, but that such provision simply 
affirmed the right of the voter, without even an implied 
denial of it to women. Whatever disabilities existed as 
to married women, under the common law, they did not 
affect the rights of unmarried women; and now that mar- 
ried women are under no legal disability in this State, as 
to the choice of honorable pursuits, both are to be con- 
sidered as occupying the same position before the law.” 





BETTING ON BASEBALL. — In Mace v State, 
Supreme Court of Arkansas, in July, 1893, it was 
held (two judges dissenting) that baseball is a game 
of skill, within a statute making it a criminal offence 
to bet on a game of hazard or skill. That seems 
unanswerable. ‘A game of baseball” is a very 
common phrase, and it requires skill to play it, 
especially to “throw” it. One might well argue 
too that it is a game of hazard, —at all events, it is 
a hazardous game. The court said, speaking of the 
passion for gambling, ‘* The Indian will stake his 
wife, and the ancient German would stake himself” 
to gratify it. The Indian undoubtedly would also 
** stake” his captive. “Gaming” has been held to 
include quoits and billiards and tenpins, but not a 
horse-race. Probably, however, a contest of polo 
would be construed a game of skill, as it is a mix- 
ture of racing and skill. Baseball has been held 
construed a “sport” in New York. The principal 
decision is precisely supported by reference to Peo- 
ple v. Weitnoff, 51 Mich. 208, where Judge Cooley 
held baseball “ a game of skill or chance.” 





EDITOR AND CONTRIBUTOR. — The London “ Law 
Journal” brings news of a novel contention between 
these parties. The plaintiff, Mr. W. A. Macdonald, 
a Canadian journalist, sought to recover from the 
proprietors of the “ National Review ”’ the price of 
an article which he had written and submitted to the 
editor’s consideration, ex proprio motu, and which 
had been set up in type, sent to him for correction, 
and returned revised. The article was not published 
within what Mr. Macdonald deemed “a reasonable 
time;” he complained of its non-appearance, and 
got back the manuscript, with an implied refusal to 
insert it, by return of post. The plaintiff contended 
that by putting his manuscript in type and: sending 
him a proof for revision, the editor had in law 
“ accepted ” his article, and was bound to publish or 
pay for it within a reasonable time. The defendants, 
on the other hand, maintained, and adduced what 
appears to have been strong evidence to prove that 
this position was, according to journalistic custom, 
untenable. But his Honor Judge Lumley Smith 
agreed with the plaintiff, and held that to print a 
manuscript and send the author a proof (presumably) 
for correction, is to exercise over it the dominium 
which constitutes an acceptance in law. ‘‘ We are 
far from satisfied that the judgment in this case is 
sound,” says the “ Law Journal.’’ But pray, why 
not? The putting in type and sending for correc- 
tion is always an indication of intention to publish 
speedily ; any custom to the contrary would be un- 
reasonable and absurd, and therefore illegal. Grant- 
ing this, the liability to payment within a reasonable 
time follows as a legal consequence. It is very 
different from the custom not to pay for accepted 
articles until published. 
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THE GREEN BAG. 


WE most heartily approve the suggestion made 
in the following communication : — 


ALBUQUERQUE, N.M, Oct. 2, 1893 
Editor of the “ Green Bag”: 

DEAR SirR,— An accomplished Spanish scholar 
recently called my attention to a word with which 
I was previously unacquainted, and which I think is 
worthy of adoption into our own language. In the 
‘Diccionario de Legislacion y Jurisprudencia” of 
Escriche, under the head of “ Leguleyo,” will be 
found a definition, of which I have made and inclose 
herewith a translation. We have no word in the 
English language which is quite so extensive in its 
meaning. The nearest approach to it is “ pettifog- 
ger;”’ but that does not convey any idea of the 
superlative character of the “leguleyo,” which is 
defined as follows: — 


““LEGULEYO. He who, without penetrating to the foun- 
dation of the law, knows only enough to confuse and 
perpetuate suits with the subtleties of forms. 
among lawyers, the same as a charlatan among physi- 
cians. ‘Leguleyus [says Cicero, Book I. de Oratore], 
quidam cautus et acutus, preco actionum, cantor formu- 
larum, anceps sillabarum.’ Francisco Poleti, in his history 
of the Roman Bar, calls the leguleyos ‘ charlatans, harpies, 
bloodsuckers of the human race, and consummate frauds, 
who involve their clients in the labyrinths of never-ending 
litigation.’ ” 

Hoping that you will make the entertaining and 
possibly useful suggestion to the profession that we 


incorporate “leguleyo”’ into our vocabulary, I am 


Yours truly, 
P. W. <. 


Tuart there is much quiet fun going on at times 
in the letters of lawyers to each other is a fact well 
known to the profession. As an illustration, wit- 
ness the following verbatim copy of a letter, written 
in June, 1876, by a Washington lawyer to his legal 


He is,’ 





friend in Boston, who had asked a gratuitous ser- 
vice in relation to the pension case of a man 
named Swett : — 


My DEAR JOHN, — Yours of 2d is at hand enclos- 
ing fifty dollars retainer, which is refreshing. 

You say that Oliver H. Perspiration went in for 
glory, and came out anatomically imperfect. Very 
like. 

His next misfortune was employing you as an 
attorney. 

As soon as I received your letter, I put on my hat 
and went to the Pension Office. I ascended to the 
top thereof, and interviewed the head-devil of the 
establishment. After a good deal of heavy waiting 
around, I found the man who knows all about it. He 
got out the papers, and we sat down and looked the 
thing over. I didn't hand him any money, not being 
myself in that line of business; nor did I grab the 
papers, as I am not a candidate for the Presidency. 

This man looked the papers over carefully. He 
said you made a great mistake writing in purple ink ; 
it is not recognized at the Department. Again, he 
says there’s a “t” that isn’t crossed, — fifth line 
from top, in “surgeon’s certificate,” — but when I 
told him you were a friend of Governor L——, and 
was talked of one year for the Legislature, he said he 
would cross that “t’’ himself, and it would be all 
right. 

Then he wanted to know why in —— (I should n’t 
like to say what) you did n’t forward the photograph 
of the applicant. I told him it was probably zgno- 
rantia legis, — you’d been troubled with that all your 
life. However, I said I had an old photograph of 
Schuyler Colfax I would send in and file; and he 
said that would do just as well. 

Then he wanted to know if you were married, and 
if not, why not. He said “going to the circus” was 
not relevant, and you could n’t inject any such testi- 
mony into the case. Then he wanted to swear me 
before a colored justice that I was to receive no fee 
for my services. I told him what Horace Greeley 
would probably have told him under the circum- 
stances. Then he said we would go out and take 
a drink, and telegraph you it was all O.K. I said, 
‘“No; this Centennial year we must be more eco- 
nomical, — more like our forefathers.’’ Then he got 
mad, and said he would n’t play any more. I calmed 
him down, and got the following facts out of him: — 
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Your claim is not dead, but sleepeth. 

It has n't yet been submitted. 

It shall be submitted a¢ once. 

. He (from a cursory view) thinks it will be 
allowed. 


> OY N 


5. If more evidence is needed, you will be advised © 


at once. 
6. It takes about three weeks for the certificate to 
issue after submission. 
I am glad that I stirred it up for you; and you, my 
dear fellow, are welcome to my services. 
Yours truly, 


LEGAL ANTIQUITIES. 


In Virginia, where tobacco was the chief produc- 
tion, it was early used as money. Taxes were col- 
lected and fines assessed in tobacco by weight. In 
1624 it was enacted that any person absenting him- 
self from divine service any Sunday should forfeit 
a pound of tobacco, and if absent four consecutive 
Sundays, fifty pounds of tobacco. The law ex- 
tended to ministers, who were required to “ preach 
in the forenoon and catechise in the afternoon of 
every Sunday,” under a forfeiture of 500 pounds 
of tobacco. But for any “popish recusant” who 
should assume to exercise a public office, or even 
remain in the colony “ above five days after warn- 
ing,” the penalty was 1,000 pounds of tobacco. 
Clergymen were paid in tobacco; but in 1632, 
owing to the low price of that commodity, there 
was added to their allowance “every twentyeth 
calfe, kidde, and pigge.” The value of tobacco, 
and almost everything else, was regulated by stat- 
ute or judicial decree. In Maryland (1699) it 
was enacted that every tavern-keeper who de- 
manded above 1o pounds of tobacco for a gallon 
of small beer, 20 pounds for a gallon of strong 
beer, 4 pounds for a night’s lodging in a bed, or 
12 pounds for a peck of oats, should forfeit for 
each offence 500 pounds of tobacco. 





FACETIZ. 


BaRON MAULE once rebuked the arrogance of 
Mr. Cresswell, who had been treating the Bench 
with a lack of courtesy, in the following terms: 
“Mr. Cresswell, I am perfectly willing to admit 





my vast inferiority to yourself. Still, I am a ver- 
tebrated animal, and for the last half-hour you 
have spoken to me in language which God Al- 
mighty himself would hesitate to address to a 
black beetle.” 





OLD SquiRE C , one of the first clerks of 
Cass County, Missouri, was a man who, although 
his early education had been sadly neglected, 
fairly revelled in the use of big words. The 
grand jury had come into court to report a lot of 
indictments which it had found, and upon which 
the foreman had properly indorsed “ A true bill,” 
signing his name. The Clerk, not being satisfied 
with the simplicity with which Justice was cloth- 
ing herself, wrote upon each indictment, under 
the foreman’s name, the following: ‘“ We, the un- 
dersigned jurors, concur in the above effuvia.” To 
which each juror signed his name, supposing it to 
be some necessary legal appendage. 








WE print the following two genuine verdicts, 
rendered by an old coroner in Kentucky, as an 
aid to the gentlemen of the same profession in 
the discharge of their delicate duties : 


STATE OF KENTUCKY t ss 
RUSSELL COUNTY 


An inquisition taken for the people of the State of 
Kentucky and County of Russell this 28th day of 
October 1854 before Mr. M. W. C—— Crowner 
of said County of Russell upon view of the body of 
a male man name unknown, then and there laying 
dead upon the oaths of twelve good and lawful men 
of the people of the said State and County of Russell 
and when and where the same come to his death, we 
the jury do agree, the body come to his death by 


death unknown. 
M. W.C c. &.-€. 
Crowner of the said County.s & State. 





STATE OF KENTUCKY , es 
RUSSELL COUNTY 
Inquisitions held over the body of Hugh Holmes 
deseasts about December 8th 1853. We of the said 
jury by being summoned and qualified and having 
the evidences and making true and diligious research- 
ments over the said body of said deseasts twelve men 
met & being duly sworn into the case beleaves that 
he come to his death by some fit or other of apoplexy. 
Doctor being sworn by myself Crowner states that 
the Lobos membrane of the spinal disease was 
affected .to considerable extent. 
M. W..C Cc 2.¢ 
Crowner of the said County.s & State. 
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NOTES. 


Tue “ Philadelphia Telegraph” is responsible 
for the following : — 


“ Judge Wallace, afterwards Chief-Justice of Cali- 
fornia, examined ex-Speaker Reed for admission to 
the bar. It was in 1863, when the Legal-tender Act 
was much discussed in California, where a gold basis 
was still maintained. Wallace said: ‘Mr. Reed, I 
understand that you want to be admitted to the bar. 
Have you studied law ?’ ‘Yes, sir ; I studied law in 
Maine while teaching.’ ‘Well, said Wallace, ‘I 
have one question to ask: Is the Legal-tender Act 
constitutional?’ ‘ Yes,’ said Reed. ‘You shall be 
admitted to the bar,’ said Wallace. Tom Bodley, a 
Deputy Sheriff, who had legal aspirations, was asked 
the same question, and he said ‘No.’ ‘We will 
admit you both,’ said Mr. Wallace; ‘for anybody 
who can answer offhand a question like that ought 
to practise law in this country.’” 


SoME years ago in a Richmond court, the judge, 
in passing sentence upon a man who had been 
convicted of improperly influencing a trial, said : 
“T owe it to you and others— perhaps more to 
you than any other — that I am sitting here a Vir- 
ginia judge. You elected me to administer the 
laws of the Commonwealth with an upright and 
impartial mind, and to keep pure the courts of 
justice in Virginia. I know not how better I can 
justify your expectation and vindicate the wisdom 
of your choice, believing you to have offended 
against the laws of the State, than by imposing 
upon you the highest penalty of the law, — a fine of 
500 dollars and costs.” 


Tue advice of Judge Pryor of New York to 
the jurors in a recent case to read the newspapers 
reminds us of an incident in the life of the late 
Gen. A. C. Niven, when he was defending a man 
indicted for murder in the adjoining county of 
Orange, fifteen or twenty years of age. The Gen- 
eral reversed the usual practice, and rigorously ex- 
cluded by challenge every man from the jury who 
had not read the papers containing the full account 
of the killing, declaring that he wanted only intel- 
ligent men on the jury. He won the case and 
cleared the man. 

In this county, some four years ago, counsel in 
a case examined and re-examined jurymen, as chey 
were called, until they succeeded in getting a jury 





who swore they had neither read nor heard any- 
thing about the matter in issue, one member assert- 
ing that he took no papers, had never taken any, 
and didn’t want to take any, and that he had 
never read anything about the case, although it 
had been published and commented upon in every 
paper in the county. The jury decided the case 
by beating the side whose lawyer had made the 
most persistent efforts to get a jury of know-nothings. 
— Monticello Watchman. 
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Van Dyke; A Pirate in Petticoats, a Story, Francis 
Dana; ‘“ Manifest Destiny,” Carl Schurz; Lispe- 
nard’s Meadows (illustrated), Thomas A. Janvier ; 
Horace Chase, a Novel, Part X. (conclusion), Con- 
stance Fenimore Woolson; Riders of Syria (illus- 
trated), Colonel T. A. Dodge, U. S. A.; Under- 
graduate Life at Oxford (illustrated), Richard 
Harding Davis; On Witchcraft Superstition in Nor- 
folk, Charles Roper. 


Lippincott’s. 

The Hepburn Line, Mrs. Mary J. Holmes; Two 
Belligerent Southrons (Portraits), Florence Waller ; 
“Poor Yorick”’ (illustrated), Robert N. Stephens ; 
An Hour at Sir Frederick Leighton’s (Portrait), Vir- 
ginia Butler; A Deed with a Capital D., Charles M. 
Skinner; Necromancy Unveiled (Portrait), A. Herr- 
mann; Confessions of an Assistant Magician (Por- 
trait), Addie Herrmann; The Pass’n’s Grip (illus- 
trated), Rosewell Page; Running the Blockade 
(illustrated), Emma Henry Ferguson. 


Review of Reviews. 

The Irrigation Idea and its Coming Congress 
(illustrated), William E. Smythe; The Evils of an 
Appreciating Currency, Edward B. Howell; The 
Renaissance of the Historical Pilgrimage (illustrated), 
Lyman P. Powell; The Revival of the Pilgrimage in 
England (illustrated), W. T. Stead. 


Scribner’s. 

The Northwest Mounted Police of Canada (illus- 
trated), J.G. A. Creighton; The Mystery of the Red 
Fox (illustrated), Joel Chandler Harris; The Man of 
Letters as a Man of Business, W. D. Howells; 
Glimpses of the French Illustrators, I. (illustrated), 





F. N. Doubleday; In Viger Again, Duncan Camp- 
bell Scott ; Carleton Barker, First and Second, John 
Kendrick Bangs; Historic Houses of Washington 
(illustrated), Teunis S. Hamlin; The Security of 
Desolation, Edith M. Thomas ; Scott’s Voyage in the 
Lighthouse Yacht, Introduction, Robert Louis Ste- 
venson ; Reminiscences of Sir Walter Scott, Baro- 
net, Robert Stevenson; Nell Guy, Miss Carman ; 
The Art of the White City (illustrated), Will H. 
Low; Shriven, H. C. Bunner; The Copperhead, 
chapters 1X.-XI., Harold Frederic. 


LEADING ARTICLES IN THE LAW JOURNALS. 


American Law Review (Sept.—Oct. ’93). 

American Progress in Jurisprudence, David Dudley 
Field; The Distribution of Property, Mr. Justice 
Henry B. Brown; The Behring Sea Arbitration; 
Strikes and Trusts, U. M. Rose. 


Central Law Journal (Oct. 20, ’93) 
Actions by Foreign Receivers, William L. Mur- 
free, Jr. 


Criminal Law Magazine (Sept., ’93). 
Former Offence, W. W. Thornton; Criminal An- 
thropology, O. F. Hershey. 


Harvard Law Review (Nov. ’93). 

The Origin and Scope of the American Doctrine 
of Constitutional Law, James B. Thayer; The 
Present Legal Status of Trusts, S. C. T. Dodd. 


Law Quarterly Review (Oct., ’93). 

What is a Chose in Action? Sir H. W. Elphin- 
stone; Contract by Letter, L. C. Innes; The Reor- 
ganization of Provincial Courts, W. H. Owen; In- 
demnity of Executor Continuing Testator’s Busi- 
ness, A. T. Murray; Our Indian Protectorate, Sir 
A. C. Lyall; The Last Days of Bondage in England, 
I. S. Leadam; A Doubt on the Statute of Frauds, 
E. C. C. Pisth. 


Yale Law Journal (Oct., ’93). 

The Importation of Armed Men from other States 
to Protect: Property, Wilfred M. Peck; The Use of 
Cases in Teaching Law, Prof. Emlin McClain. 


BOOK NOTICES. 


A TREATISE ON THE Law oF INSURANCE, including 
Fire, Life, Accident, Guarantee, and other Non- 
Marine risks, with reference to the decisions in 
the United States, England, Ireland, Scotland, 
Canada, and the other British Provinces. By 
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ARTHUR BIDDLE, M. A. Kay and Brother, Phila- 
delphia, 1893. Two vols. Law Sheep. $10.00 
net. 


This work of Mr. Biddle’s is a thorough and 
exhaustive exposition of the principles of law ap- 
plicable to the subject of Non-Marine Insurance. 
Starting with the Contract of Insurance as the funda- 


mental idea of the work, the author proceeds to 


consider its structure, the essential elements in its 
formation, the rights that accrue to the parties to it 
after it is formed, the capacity to avoid it, its per- 
formance, the consequences dependent upon its breach, 
and the measure of damages. The arrangement of 
the book is excellent, and the propositions, while 
briefly and concisely stated, are unusually clear and 
comprehensive. We welcome the treatise as a valu- 
able addition to our legal text-books, and heartily 
commend it to the profession as the latest and best 
work upon the subject. 


THE AMERICAN STATE Reports, containing the 
cases of general value and authority decided in 
the courts of last resort of the Several States. 
Selected, reported, and annotated. By A. C. 


FREEMAN. Vol. XXXII.  Bancroft-Whitney 
Co., San Francisco, 1893. Law Sheep. $4.00 
net. 


This volume contains an admirable selection of 
cases from the Reports of Florida, Georgia, Illinois, 
Indiana, Iowa, Louisiana, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, New York, North 
Carolina, and West Virginia. The annotations are 
as full and valuable as ever. 


THE Perrie Estate. By HELEN Dawes Brown. 
Houghton, Mifflin, & Co., Boston, 1893. Cloth. 
$1.25. 


The plot of this story turns upon a lost will. An 
old bachelor, James Petrie, dies leaving a vast 
estate, which Richard Waring, a young journalist, 
had every reason to suppose, from declarations made 
by Petrie, would be devised to him, as the old man 
believed he had no relatives left in the world. No 
will being found, the property goes to a distant rela- 
tive, Charlotte Coverdale, a poor school-teacher ina 
seminary for girls. The experiences of this young 
girl in New York City life ; her efforts to better the 
condition of those living in the tenement-houses 
composing a part of her estate; her meeting with 
Richard Waring, and of course falling in love with 
him; the finding of the lost will,—all these 
elements are woven into an interesting and charm- 
ing story. The heroine is a delightful creation, but 
we confess to a feeling of disappointment in the hero. 
The author takes the trouble to inform us that he 





“was not a prig.”” He comes pretty near being one, - 


however. 


THE BumLpDERS OF AMERICAN LITERATURE. First 
Series. Biographical and Critical Sketches of 
Leading American writers, born previous to 
1826. By Francis H. UnbDEerRwoop, LL.D. 
Lee & Shepard, Boston, 1893. Cloth. $1.50. 


This work is intended to show the beginnings and 
growth of American literature down to a compara- 
tively recent period, and will be completed in two 
volumes. The first series, now published, has an 
Historical Introduction, serving also as a General 
Survey. The body of the work consists of hio- 
graphical and critical notices of eminent authors, 
beginning with Jonathan Edwards, and ending with 
those born previous to 1826, of which the last hap- 
pens to be Richard Henry Stoddard, the poet. At 
the close is an interesting chapter upon “ Some 
Mostly Forgotten Poets.” 

This work, in connection with the author’s “ Hand- 
book of American Literature,” will be of great value 
to all libraries, teachers, and students of our country’s 
literature, as well as to the general reader. It con- 
tains a vast amount of interesting information, and 
is a most agreeable companion for a leisure hour. 


A GENERAL OUTLINE OF CIvIL GOVERNMENT IN 
THE UNITED Srates. The States, Counties, 
Townships, Cities, and Towns. By CLARENCE 
D. Hicpy, PH.D. Lee & Shepard, Boston, 
1893. Cloth. 30 cents. 


It is the aim of this small book to bring the subject 
of Civil Government within the reach of that large 
class of students who desire to complete their school- 
work in the shortest time possible. 

The plan of the work is very simple, beginning 
with Part I., The State and the Government. 
Part II., The United States and the Departments 
of Government. Part III., The States and Terri- 
tories. Part IV., Counties, Townships, Cities, 
Towns, etc. Part V., The Constitution of the 
United States, — supplemented by a series of ques- 
tions on each part. 

While prepared primarily as a text-book for the 
use of teachers and pupils, yet the information given 
here should be in possession of all who desire to be 
good citizens and who wish to take an intelligent 
interest in public affairs. Nowhere can the matter 
be found in more compact form suitable for general 
use. 


THE ADVENTURES OF Mr. VERDANT GREEN, AN 
OXFORD FRESHMAN. By CUTHBERT BEDE (Rev. 
E. Bradley). 2 vols. LirrL—E Mr. Bouncer 
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AND HIS FRIEND VERDANT GREEN. By CuTH- 
BERT Bepe. 1 vol. Little, Brown & Co., 
Boston. Together, 3 vols. 12mo, cloth, extra, 
gilt top. $5.00. 

The lovers of these favorite books will welcome 
them in a choice and handsomely printed and illus- 
trated edition hitherto wanting. The first part of 
“The Adventures of Verdant Green” appeared in 
1853, forty years ago, and of the whole book more 
than 150,000 copies have been sold. Those familiar 
with these delightfully humorous college stories will 
remember the many mirth-provoking hoaxes of Mr. 
Charles Larkins and little Mr. Bouncer; the hero’s 
rowing, riding, boxing, skating, archery, and cricket 
experiences and mishaps; the famous description of 
a town and gown row at Oxford; Mr. Bouncer’s 
expedients in studying for his degree, etc. ‘‘ The 
Adventures of Little Mr. Bouncer” and “ Tales of 
College Life” are now for the first time published in 
uniform style with “The Adventures of Verdant 
Green.” All of the author’s spiritedly humorous 
illustrations are included. 

No young man should forego the pleasure of an 
introduction to the inimitable “ Verdant” and his 
companions, and many of our older readers will 
desire to renew the delightful acquaintance made in 
their youthful days. These volumes are just the 
thing for a Christmas gift. 

A limited edition of 250 numbered copies on 
Dickinson hand-made paper has been issued, price 
$15.00 net. 


THE AUTOCRAT OF THE BREAKFAST-TABLE. By 
OLIVER WENDELL Ho.mes, with illustrations 
by Howarp Pye. Houghton, Mifflin & Co., 
Boston and New York. Two vols. Cloth. 
$5.00. 

The Autocrat of the Breakfast-Table needs no 
introduction to our readers, for he is known and 
loved by the whole English-reading world. These 
papers are as fresh and inspiring as when read by 
our fathers and grandfathers more than thirty years 
ago. There is a distinctive charm about them which 
no lapse of years can diminish. This new edition 
is in every way worthy of both author and publish- 
ers. The illustrations are exquisite gems of art, 
and the typographical work is a delight to the eye. 
For a Christmas or New Year’s gift nothing more 
beautiful or fitting could be found. 


THE WOMAN WHO FAILED, AND OTHERS. By BEssIE 
CHANDLER. Roberts Brothers, Boston, 1893. 
Cloth. $1.00. 

There is a freshness and originality in the author’s 
style which makes these stories vastly entertaining. 

Both pathos and humor are skilfully intermingled, 





and the character sketches are drawn with spirit and 
vigor. “Esther Goodwin’s Geese” is irresistibly 
funny, while “ The Woman who Failed” is a pathetic 
but faithful picture of the struggles of a young 
couple against adverse circumstances. The other 
stones are capitally told, and include “The Mid- 
dle Miss Tallman,” “Miss Polly Atherton’s Ball,” 


“Uncle Nathan’s Ear-Trumpet,” “A Silent Soul,” 


“ Margaret’s Romance,” “ A Victim of Prejudice,” 
and “ The Turning of the Worm.” The book is a 
delightful companion with which to while away an 
hour. 


Two Brres aT A CHERRY, with other Tales. By 
THomas BatLey ALpricH. Houghton, Mifflin 
& Co., Boston and New York. Cloth. $1.25. 


Mr. Aldrich is one of the most charming of our 
story-tellers, and this volume contains seven of his 
brightest and most captivating tales. These in- 
clude, beside the title story, “For Bravery on the 
Field of Battle,” a touching story of the Mexican 
War; “ The Chevalier de Resseguier;” “ Goliath,” 
a most amusing “dog” story; “My Cousin the 
Colonel;” “A Christmas Fantasy;” and “ Her 
Dying Words.” These stories are all written in 
Mr. Aldrich’s best vein, and furnish a most enjoy- 
able treat to the reader. 


BROTHERS AND STRANGERS. By AGNES BLAKE 
Poor. Roberts Brothers, Boston, 1893. Cloth. 
$1.00. 


This is a remarkable book in many respects. It 
is difficult to believe that it is Miss Poor’s first essay 
as a novelist, for there is nothing, either in method 
or construction, to indicate the novice, but on the 
contrary she proceeds to her task with all the con- 
fidence of an experienced writer. She knows what 
she wishes to say, and says it without hesitation or 
circumlocution. Her short stories (published under 
the zom de plume of Dorothy Prescott) had led us 
to expect further good things from her pen, but we 
confess that this book has more than surprised us. 
For a first novel we know of nothing better which 
has appeared during recent years. We sincerely 
trust that this first success will not, as it has done in 
so many cases, turn the author’s head, for she has 
the capacity and the ability to earn for herself an 
enviable reputation in the literary world. The story 
isa simple one of New England life,— so simple 
that it is in fact devoid of anything like dramatic 
incident. The plot is one which few writers could 
invest with sufficient interest to hold the reader’s 
attention, but Miss Poor has succeeded where nine 
out of ten would have failed, and the book is thor- 
oughly enjoyable from beginning to end. We await 
with pleasant anticipations the next product of her 
pen. 
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